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Introduction
This article describes the intersection of law, rights and gender identity in the case of 
the mak nyahs in Malaysia.  Mak nyah is a Malay word which refers to the self-designat-
ed, social identity of pre-operative and post-operative male-to-female transsexuals 
in Malaysia.  Historical accounts show that the mak nyahs were traditionally and 
culturally accepted by Malay royalty and played various roles in early Malay society.    

and moral policing,  the mak nyahs have been subjected to oppressive, harsh and 
dehumanising treatment, often meted out by religious authorities and legal enforce-

had begun to highlight the severe human rights abuses and violations as well as the 

  The increasing involvement of legal experts and human rights organisa-

posits that the courts are actively being used as a site of contestation, where mak 

mobilisers.

consists of lawyers, judges, law academics and legal institutions, often adopts the 

5 The 

In analysing the law and rights which occur in a social phenomenon such as mobilisa-

of the law which would reveal the law as the coercive power of the state to control and 
maintain order.  The way in which the law and rights are utilised would be confined to purely legal arguments, while the 

court-based perspective.  The legal positive approach would disregard the utility of the law and rights in extra-legal 
spaces, ie outside the courtrooms, where the law is used as a political strategy.

 which examines the role of the law and rights, the courts 
and lawyers, in the wider process of mobilisation.  This article adopts a broader and 
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elite perspective includes the court-centric interpretations of formal law, as well as the legal and human rights 

 which is a socio-legal 

-

-
-

egies taken to highlight the grievances to the elites and public, and seek remedies.

Mak Nyah Mobilisation: A Case of Rage, Rights and Remedy9 

reported on the issues faced by the transgender persons in Malaysia.  The report states:

“Police regularly arrest transgender persons, especially Muslims who are considered to be violating Sharia law provi-
sions against cross-dressing, ridicule and humiliate them, and jail them in lock-ups where they are subject to physical 
and sexual abuse by police staff and male inmates.”10 

-

legitimise the harsh treatment accorded to the mak nyahs by the official authorities.  Hence, the law constructs the 
grievances of the mak nyahs.

identity vis-à-vis legal documentation.  The following legal cases suggest that the issue of gender identity of post-op-
erative transsexuals in Malaysia is a contestation between the formal or legal gender identity in legal documentation, 

-

 the High Court of Kuala Lumpur rejected the 

plaintiff was a post-operative female-to-male transsexual, who had undergone a medical surgery in Thailand.  The 

 The court not only failed to 
-

cate. 

 
-

 It should 
be noted that both these cases involved post-operative female-to-male transsexuals or transmen.

a woman and most importantly, had the psychological thinking of a woman.
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 However, in a later case, Kristie Chan v Ketua Pengarah Jabatan Pendaftaran Negara,  which 

  

 The restrictive approach taken by the courts which amounts to a refusal to recognise 

-
ise the mak nyahs.  Furthermore, the rampant discrimination and stigma faced by the mak nyahs has impeded them from 
finding employment, as many had resorted to work as sex workers.

“When transgenders keep pleading guilty, you have criminal records, being repeat offenders, and you’re vulnerable … 
There’s a complete breakdown in terms of access to justice, in terms of self-recognition, in terms of living in dignity, 
violation of so many rights, we felt that we have to tell people to not plead guilty …
Just because the judges are overseeing Shariah laws, doesn’t mean they don’t have to follow principles of human 
rights, don’t have to be objective, don’t have to be neutral.  They still need to abide by these principles.  They cannot be 
exempted, they can’t work in isolation.”20  

of activist lawyers that represented the aggrieved mak nyahs.  The Bar Council Malaysia and the lawyers became a key 

For instance, Loyarburok which is a law-based organisation, helped to highlight and publicise the social, political and 
legal issues faced by transsexuals in Malaysia.

Council Human Rights Committee and the Malaysian Centre for Constitutionalism and Human Rights.  The strategic 
litigation campaign embraced not only legal strategies in winning legal cases, but also incorporated political mobilisa-

“Strategic litigation cannot operate purely within the legal realm, because its causes and outcomes are a distillation of 
the dynamic conversation that society is having with itself.  Among this constellation of players, lawyers are central.  No 
lawyer, no case.”22  

The Strategic Litigation Campaign was instrumental in devising a politico-legal strategy for aggrieved mak nyahs in their 
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states that: 

“any male person, who in any public place wears a woman (sic) attire and poses as a woman, shall be guilty of an offence 
and shall be liable on conviction to a fine not exceeding one thousand ringgit or to imprisonment for a term not exceed-
ing six months or to both.”

Four Muslim male constituents of Negeri Sembilan, who were mak nyahs, made an application for judicial review and 

but the mobilisers viewed the dismissal as 

the mak nyahs utilised two main arguments: a rights-based argument, and a gender identi-

rights and freedoms in the Federal Constitution, as listed above.

The gender identity-based argument was on the basis that the mak nyah were men with a medical or psychological 

-

identity-based argument and iterated that:

“… GID is an attribute of the appellants’ nature that they did not choose and cannot change; and that much harm would 
be caused to them should they be punished for merely exhibiting a manifestation of GID i.e. cross-dressing.” 

including the right to livelihood, freedom of expression including the freedom to dress as women, and the freedom of 

wider claim for legal rights and legal protection under the Federal Constitution.

model in order to frame the mak nyahs identity and grievances can lead to the pathologisation of transsexuals in Malay-
-

nyahs as medically abnormal.

mobilisers were only successful when they shifted away from a medical based identity to a rights-based identity.  The 

rights.
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However, the writer concedes that the past studies done on the success of the rights-based model over the medical 
model in strategic litigation had been conducted in a Western liberal democratic state where the judiciary is receptive to 
rights-based arguments. 

seemed to be open to a rights-based argument that was linked to a medical model.  However, the arguments were not 

-
ah provision.

“The issue here was not whether the appellants were prejudiced by the mode of action undertaken by the respondents.  
The case raised a larger issue.  It was about the jurisdiction of the courts.  The fundamental question was whether the 
validity or constitutionality of section 66 could be challenged in the High Court by way of a collateral attack in a judicial 
review proceeding.”30  

The Federal Court decision shows that the court was unwilling to decide on the legal substance of the case vis-à-vis the 

 which took an unprecedented liberal approach to define gender 
identity as including the physical, anatomical and psychological elements, indicates that strategic litigation may yet 
have a wider impact in the long-run. 

Concluding Remarks

The legal mobilisation of the mak nyahs in Malaysia indicates that there is a link between gender identity, grievances and 
the strategies undertaken by the mobilisers.  While the law is instrumental in constructing, interpreting and reinforcing 

and grievances among the lawyers and judges, as well as the public.
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