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Introduction

Most of us recall with fond memories the celebrations attendant upon that day when 

the surrounding villages immersed in a plethora of offerings.  In one distinct corner was 
the joget stage.  Jaguh kampungs picked from among the damsels arraigned in a neat 
row of seats, handed them a pre-paid coupon, and demonstrated their dance prowess.  
The crowd watched in awe and wonderment, and applauded appreciatively from time 

founding document upon which our society was, and will continue to be, shaped: the 

-
istrators, our teachers, our parents, our mentors.  

We were not wrong.  For this founding document established a set of binding princi-

less advantaged. 

would advance and knit together even more cohesively, the social, cultural and 
economic fabric that bound us each to one another and to the wider society.  Life for 
all would elevate from great to greater! 

have liberated us in ways unimaginable.  Communicating with others, transferring 

created in the mammary glands of sheep.  Medicines like insulin produced from the barks of trees.  Indeed, even the 

we believe specialised scientific journals. 

Present Day Reality

Our Constitution & Malaysia My Only Home1
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tell you, diagnosis of that which is ailing is a prelude to finding a cure. 

Racial and Religious Discord

Discords exist at various personal as well as societal levels.  The diversity of views is to be celebrated, not berated.  But 
not when speech and deeds turn antagonistic and threaten to tear asunder societies and communities, indeed the very 
fabric that holds us and this country together.  Is this not the staple fare churned out daily, routinely by our political 

The mere mouthing of slogans of unity and acronyms is meaningless unless accompanied by action against those who 
persistently threaten to wreck social, ethnic and religious harmony. 

-
anteed for all religions. 

included in the proposed Federal Constitution a declaration that Islam is the religion of the Federation.  This will in no 

Some challenge this view saying Islam predated the advent of colonial rule.  But what of the myriad competing streams 

-

this reason, undoubtedly, the founding document embeds firmly its secular status.  Muslim scholars acknowledge that 

is in fact the principal identity marker of the Malays.  Because of this Islam is projected in the Constitution as part of the 

But as is evident the Constitution does not state that the government and administration are based upon the Koran and 

-

ruled the Federal Court.  Syariah authorities are appointed by state governments in the exercise of their temporal 
jurisdiction.  
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of jurisdiction

    

The civil courts seem to disclaim jurisdiction whenever there is a hint of an Islamic religious issue involved.  It is in this 

status of the Constitution.  

Repressive Laws and Actions

-

-
antee our fundamental freedoms.  They militate against the basic structure and undermine the democratic, secular and 

“There is no precedent to support this claimed unreviewability, which runs contrary to the fundamental structure of our 
constitutional democracy.  It is beyond question, that the federal judiciary retains the authority to adjudicate constitu-
tional challenges to executive action.”

-

The Role of the Judiciary 

Which bring me to the role of the judiciary.  Its independent status is recognised in the Constitution.  It is one of the three 

-
teed by the Constitution.

Recently our apex Federal Court over-ruled an earlier Federal Court decision that struck down any law that made unrea-
sonable restrictions on fundamental rights permitted by the Constitution.  In effect, it abdicated its role as a third pillar 

This legal positivism carried to the extreme ignores the earlier established jurisprudence affirming the supremacy of the 
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“The doctrine of the supremacy of Parliament does not apply in Malaysia.  Here we have a written Constitution.  The power 
of Parliament and the State legislatures in Malaysia is limited by the Constitution and they cannot make any law they 
please”: 

This is compounded by the failure to apply in some critical cases a dynamic approach so critical when interpreting the 

Constitution stays relevant and compatible with the fundamental values of modern day Malaysia.  Failing which respect 

on the right to bring an action: 

“ ... with increased and increasing civic-consciousness and appreciation of rights and fundamental values in the 
citizenry, (the law’s pace) must strive to be relevant if it is to perform its function of peaceful ordering of the relations 
between and among persons in society, and between and among persons and government at various levels.” 

context. 

The Environment

The environment is yet another area of judicial focus.  Recently the outgoing Chief Justice proposed that we amend the 
Constitution to entrench the right to a clean and healthy environment.  While this is laudable, it is significant to note that 

-

then enjoy life meaningfully. 
Significantly, this outcome was achieved when there was no express constitutional or statutory provision on the right to 

decision that has the force of law.  This view was reaffirmed in the later Bakun Dam case.

any provision of the Constitution can be interpreted in less than a benign manner. 

Including the Rukunegara

-
ara as a preamble to our Constitution.

unbridled power in check, the final check may be an enlightened judiciary.  It is noteworthy that from the Directive Princi-

rights.  This, despite a cautionary provision that these Directive Principles are not binding in the interpretation of the 

contemporary life into the Constitution. 
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thought of and implemented.  The issue is a lingering scourge. 

The Lancet study states that the causes of air pollution and climate change are inextricably linked.  Hence climate 
change is an issue that can no longer be viewed as a conversation piece for intellectual parlours.  We see it manifested 

with the floods brought with the northwest monsoon. 

journals attest to the fact that the rate of global warming today is far faster, maybe a hundred or more times as fast as 
any moderately comparable period that can be estimated in the geological record. 

-

level is rising threatening millions who live on coastal lands as well as on the plains as in Bangladesh.  Severe droughts 
have claimed, in India, three-digit million lives. 

ended the age of the dinosaurs.  It opened the way for small mammals to develop, ultimately evolve.  Finally, the evolu-
tion to Homo Sapiens. 

On Corruption

even be in politics, if they breach this fundamental ethical incorruptibility norm. 

For corruption, the cancer that insidiously nibbles established governance systems and ultimately destroys them irrep-
arably, we in Malaysia are all too familiar with this infliction.  It has been lit up for us of late by a thousand spotlights.

open, but the remedy is denied by a manifest perverting of justice, and the barefaced wresting of the laws to protect or 

In her book, Thieves of State, Sarah Chayes, an award-winning former NPR correspondent, makes a compelling case that 

relationship between instability and corruption in our very own country.
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The recent scandals and other cases highlighted through the MCC prosecutions point to a tip of the iceberg of the 

Conclusion

These then are the many issues that we face at a personal, societal and generational level.  We cannot wish them away. 
-

-

considerable thought and action. 
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1Talk at EKTA function, Royal Selangor Club KL, 21 February 2017.

2Identified in Latifah v Rosmawati [2007] 5 MLJ 101 (FC).

3See further on this: Shad Faruqi, Document of Destiny, 2008, KL: Star Publications, pp. 128–130.  
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