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The Malaysian Government has, in recent years, 
identified the health tourism industry, including 
reproductive treatment, as one of the national key 
economic areas for promotion by the Malaysian 
Healthcare Tourism Council1 for increasing revenue for 
the country.

Here in Malaysia, modern medical reproductive 
technologies have become readily available to assist 
couples with infertility issues.  The cost of such 
treatment is low compared to neighbouring countries.  
The medical tourism boom has resulted in the 
mushrooming of local fertility clinics offering 
reproductive medicine and fertility treatment (eg 
artificial insemination (“AI”), in vitro fertilisation 
(“IVF”), gamete intrafallopian transfer (“GIFT”), zygote 
intrafallopian transfer (“ZIFT”), intracytoplasmic 
sperm injection (“ICSI”)) in our big cities.  However, 

there is a lack of proper legislation and the 
reproductive industry is woefully unregulated.

In the context of surrogacy, as infertility is 
perceived as a social stigma, not many couples are 
willing to come forward to share their experiences.  
Unsurprisingly, there is a lack of publicly available 
statistics on the surrogacy industry, be it commercial 
or altruistic.

In 2006, the Malaysian Medical Association 
produced guidelines for assisted reproduction and on 
the subject of surrogacy, there is only one paragraph, 
which is reproduced in full below.

12. SURROGACY
In a surrogate arrangement a woman agrees to 
become pregnant and bear a child for another 
person/persons and to surrender it at birth.  The 
above practice is not acceptable to most of the 

1 ‘Malaysia expands health tourism and plans laws on fertility treatment’ Middle East Healthcare Intelligence (13 March 2011).

major religions in this country.  Such a surrogate 
pregnancy can also potentially lead to many legal 
dilemmas for the persons involved.2

Malaysian Medical Council (“MMC”) guidelines also 
state that the use of assisted reproductive technology 
(“ART”)3 is a prohibited practice and ethically 
unacceptable for unmarried couples.  Malaysia does 
not recognise same-sex marriages.

In 2009, the Health Ministry initiated the 
proposed Assisted Reproductive Technology 
Technique Services Act to address issues such as 
surrogacy, sperm and egg banking and sperm 
donation in consultation with various stakeholders, 
including religious groups, non-governmental 
organisations, doctors and government ministries.

Although no legislation is yet in place, the 
Standards for Assisted Reproductive Technology 
provides some guidance on the ‘minimum standards 
required for any ART facility operating in Malaysia’.  
The other act of relevance is the Human Tissues Act 
1974, which was based on the United Kingdom Human 
Tissues Act 1961.4  However, the Human Tissues Act 
1974 does not deal with human reproductive 
technologies, licensing of ART centres or with the 
manner of storage/disposal of gametes or embryos 
with the attendant moral, ethical and psychological 
issues.

In Malaysia, any proposed ART statute would 
need to consider the added complexity of the dual 
legal system for Muslims and non-Muslims.  This is 
because personal law (family law) for Muslims is 
governed by Sharia law, whereas non-Muslims are 
governed by civil law.5 

Apart from this, for those professing the Islamic 
and Catholic faith, involvement of third parties in the 
reproductive process in a legally binding marriage of a 
couple is prohibited.  In Islam, there is the added 
dimension of potential confusion caused to 
inheritance laws, which require the determination of a 
bloodline for inheritance rights.  The National Council 
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of Islamic Religious Affairs, on 12 June 2008, issued a 
fatwa prohibiting surrogacy6 for Muslims.

This article’s focus will be on the civil law 
surrogacy position vis-à-vis non-Muslims.

Surrogacy and Non-Muslims

In Malaysia, any surrogacy arrangement relating to the 
status of a child born as a result of a surrogacy 
arrangement remains unclear and there have been no 
reported Malaysian cases on surrogacy arrangements.  
A child who is born under a surrogacy agreement in 
Malaysia where the parties are non-Muslims would be 
governed by existing Malaysian legislation.

A commissioning couple engaging a surrogate 
who is implanted with third-party sperm and ova may 
be faced with some of the following issues:
 Which mother is legally recognised under the law 

— the mother who donates the ova or the 
surrogate?

 What is the status of the resulting child born?
 Are surrogacy agreements enforceable? 

Married Malaysian Surrogate

A surrogate mother who is married7 is considered to 
be the legal mother of the child and her husband, the 
father of the child, based on section 112 of the 
Evidence Act 1950,8 which provides:

The fact that any person was born during the 
continuance of a valid marriage between his 
mother and any man … shall be conclusive proof 
that he is the legitimate son of that man.

This results in favour of the surrogate mother who 
decides to keep the child.  The present laws provide 
her with sufficient recognition and protection of her 
rights as a mother over that child whose citizenship 
would follow the surrogate’s husband.

Unmarried Malaysian Surrogate

In the second scenario of an unmarried Malaysian 
surrogate mother, the child born is illegitimate.  The 
surrogate holds sole guardianship and custodial rights 
and the child’s citizenship would follow hers.9  The 
commissioning father as the biological father is not 
vested with any rights over the child.

Adoption

However, if the surrogate mother is willing to give up 
the child, the commissioning parents (and natural 
father) may then adopt the child.  Section 2 of the 
Adoption Act 1952 provides that:

“Father” in relation to an illegitimate child means 
the natural father. 

In a proposed adoption, the written consent of the 
surrogate mother is required and the child and         
proposed adoptive parents must be ordinarily resident 
in West Malaysia.10  Payment or reward in           
consideration of the adoption of the child is forbidden 
under section 6(c) of the Adoption Act 1952.

Hence, the fees to be paid to the mother of a 
child to be given up for adoption are limited to 
pregnancy and birth-related medical expenses.  Any 
sums paid for the child that are not sanctioned by the 
court may jeopardise the prospects of any proposed 
adoption.

Based on the above, for a commissioning couple 
to acquire legal rights over the child born out of 
surrogacy, an adoption order is required.  However, an 
adoption order would not automatically confer 
Malaysian citizenship upon the resulting child.

Citizenship

A child born in Malaysia to a surrogate who is 
stateless, would likewise inherit her statelessness.  
This legal dimension of the child’s citizenship requires 
consideration. In the case of Malaysian commissioning 
parents, an application for citizenship may be made 
for the child under Article 15A of the Federal 
Constitution.  However, this is at the discretion of the 

Malaysian Home Minister, to be exercised based on 
certain guiding factors.11

Non-Malaysian commissioning parents would 
need to ascertain the legal position for citizenship in 
their respective home countries to avoid the 
citizenship quandary as illustrated by the Indian 
experience of the Baby Manji case.12

The Child’s Birth Certi�cate

There have been instances of commissioning parents 
acting in concert with the surrogate to falsify the 
registration and birth of the child to reflect the 
commissioning parents’ name (instead of the 
surrogate mother’s).  In Malaysia, this is a criminal act 
under section 466 of the Penal Code that carries a 
maximum seven-year prison sentence or fine.

Legality of Surrogacy Agreements

Any surrogacy agreement made between the 
commissioning parents and the surrogate mother may 
be rendered void for being against public policy under 
section 24(e) of the Contracts Act 1950, which 
provides that, ‘the court regards it as immoral, or 
opposed to public policy … Every agreement of which 
the object or consideration is unlawful is void’.

The issue has yet to be tested in the local courts.  
As it stands, the law leans in favour of the surrogate 
who would be under no contractual obligation to hand 
over the baby to the commissioning parents.  Thus, 
any claim for damages by the commissioning parents 
for breach of a surrogacy contract for expenses 
incurred would have poor prospects of success.  There 
is every likelihood that the Malaysian courts may 
adopt the reasoning used in Baby M13 to strike down 
the surrogacy contract where the surrogate mother 
had formed a psychological tie to the baby and chose 
not to honour the agreement.  The court in Baby M 
found the said agreement to be against public policy 
saying:

This is the sale of a child, or at the very least, the 
sale of a mother’s right to her child … Almost 
every evil that prompted the prohibition on the 
payment of money in connection with adoptions 
exists here. 

Possible Maintenance Claims by a Surrogate 
Mother

In the event a surrogacy contract is held 
unenforceable by the commissioning parents, there 
remains the possibility of a surrogate mother seeking 
maintenance of the child against the commissioning 
father, relying on section 3(2) of the Married Women 
and Children (Maintenance) Act 1950, which provides:

If any person neglects or refuses to maintain an 
illegitimate child of his which is unable to 
maintain itself, a court upon due proof thereof, 
may order such person to make such monthly 
allowance, as the court deems reasonable.

This provision was considered in Koh Lai Kiow v Low 
Nam Hui [2005] 3 CLJ 139, where the court held that a 
mother would need to prove by extrinsic evidence (eg 
DNA testing) that the father is the biological father of 
the child.  Once established, the father could be 
ordered to pay a reasonable sum of maintenance 
depending on the facts of each case.

If the Surrogate Mother is a Non-Malaysian and 
Delivers the Baby in Malaysia

This course of action should be approached with 
extreme caution.  Due to the lack of a regulatory body 
to oversee surrogacy arrangements, this may open the 
floodgates to commercial exploitation of marginalised 
foreign women.  In Malaysia, the provisions of the 
Anti-Trafficking in Persons Act 2007 need to be 
considered in the context of foreign surrogates being 
flown into the country by commissioning parents.

Section 12 of the Anti-Trafficking in Persons Act 
2007 states:

Any person, who traffics in persons not being a 
child, for the purpose of exploitation, shall on 
conviction, be punished with imprisonment for a 
term not exceeding fifteen years, and shall also 
be liable to fine.

Section 2 defines ‘exploitation’ as ‘all forms of sexual 
exploitation, forced labour or services, slavery or 
practices similar to slavery, servitude, any illegal 
activity or the removal of human organs.’  ‘Trafficking 
in persons’ is defined as ‘all actions involved in 
acquiring or maintaining the labour or services of a 
person through coercion, and includes the act of 
recruiting, conveying, transferring, harbouring, 

providing or receiving a person for the purposes of this 
Act’.

The other relevant provisions are sections 13 to 
19 of the Anti-Trafficking in Persons Act 2007.  There 
are additional legal pitfalls for commissioning parents 
to avoid contravening, inter alia, that:
 The foreign surrogate is not a trafficked person;
 They have not been coerced to provide surrogacy 

services.  Studies have indicated that economics is 
the primary motivation and surrogates come from 
lower class women of colour14; or

 They have not been coerced to travel to Malaysia.

The surrogate must not travel using fraudulent 
travel/identity documents.15  Breaches of the 
Anti-Trafficking in Persons Act 2007 attract severe 
penalties, which include heavy prison terms and 
substantial fines.  Section 16 of the said Act also 
provides that the consent of the trafficked person is 
not a defence under a prosecution under the act.  As 
addressed in the earlier paragraphs, any child born in 
Malaysia of a foreign surrogate mother would inherit 
her nationality (if she is unmarried).

Conclusion

Approximately 15 per cent of the Malaysian 
population16 are unable to have children.  A Sin Chew 
Daily news item dated 12 July 2009 referred to a 
United Nations report, stating that the country’s 
fertility rate had dropped from 3.6 babies per couple 
in 1990 to 2.6 babies.  The article quoted the Health 
Minister Liow Tiong Lai who said: “Many of the 
couples will remain childless unless they are helped 
using the ‘assisted reproductive technology’ 
technique’ … Liow said between 10 and 15 per cent of 
childless couples in the country, aged between 30 and 
40, had fertility problems (AFP).”17

Due to the benefits that it offers to infertile 
couples, ART technology and surrogacy are permanent    
features of the Malaysian medical landscape.  
Regrettably, the Malaysian legal position for surrogacy 
arrangements remains rudimentary.  Comprehensive 
legislation is needed to keep abreast of the progress of 
modern reproductive technology to address the 
myriad complex issues.  These issues include, inter 
alia, the legal status of the commissioning couple, the 
surrogate, the resulting child, the gamete donors, sex 
selection, storage/disposal of spare embryos, 

2  ‘Assisted Reproduction’ The Malaysian Medical Council MMC Guideline 003/2006. 
3  Prepared by Standards for ART Laboratories Working Committee, Medical Development Division, Ministry of Health dated October 

2012. 
4  Fadilah Abd Rahman ‘Regulating Embryo Research: United Kingdom as a model and the position of Islam in Malaysia’ (2012) 1 LNS(A) 

lxi.
5    The Law Reform (Marriage and Divorce) Act of 1976.
6    See 

www.e-fatwa.gov.my/fatwa-kebangsaan/hukummenggunakan-kaedah-khidmat-ibu-tumpang-surrogatemotherhood-untuk-mendapatka
n: ‘The 80th Muzakarah (Conference) of the Fatwa Committee National Council of Islamic Religious Affairs Malaysia held on 1st–3rd 
February 2008 has discussed on the ruling obtaining the service of surrogate mother to have a child.  The Committee has decided that 
surrogacy is forbidden in Islam even if the sperm and ovum were taken from a married couple as this will bring genetic confusion to the 
unborn baby’. 

7  Section 87 of the Law Reform (Marriage and Divorce) Act 1976 — definition of child.
8  The Evidence Act 1950 applies to Muslims and non-Muslims.

9  Article 14(1)(b) of the Federal Constitution.
10  Section 4(3) of the Adoption Act 1952. 
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age of 21 as a citizen, if the Government thinks that there are grounds for registering such persons as citizens.  I cannot, of course, state 
here the circumstances.  If the Government thinks that a child probably has no parents here, or who obviously has attachment to the 
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12  Baby Manji Yamada v Union of India (UOI) and Another (2008) 13 SCC 518.

13  In the Matter of Baby M 217 N J Super Ch 313.
14  Jay R Combs, ‘Stopping the Baby-Trade: Affirming the Value of Human Life Through the Invalidation of Surrogacy Contracts’ (1999) 29 N 

M L R 407.
15  Section 18 of the Anti-Trafficking in Persons Act 2007.
16  Estimated at 27 million as at 2009.
17  Sin Chew Daily online news item dated 12 July 2009 available at: www.mysinchew.com/node/27091#sthash.rIA0MuPM.dpuf.

remedies for breakdown in the surrogacy 
arrangement, refusal of commissioning parents to 
take the child if born with disabilities, the possibility of 
death of one or both of the commissioning parents 
and/or unsuccessful outcomes.

The human aspect should not be forgotten as the 
pregnancy results in an intimate psychological 
bonding between the surrogate and the child.  In many 
other countries (eg Australia), where altruistic 
surrogacy is permitted, criminal background checks, 
psychological assessment and counseling are a 
mandatory and integral part of the process for the 
commissioning parents and the surrogate (and her 
partner).

Malaysia has yet to take any firm position 
vis-à-vis commercial and/or altruistic surrogacy.  This 
is in stark contrast with neighbouring Thailand, which 
has, since 30 July 2015,18 banned commercial 
surrogacy for foreigners and same-sex couples under 
the Protection of Children Born from Assisted 
Reproductive Technologies Act.  This development 
arose from the controversial Baby Gammy case,19 

where an Australian commissioning couple had 
abandoned one twin born with a hole in the heart and 
Down’s Syndrome while taking the normal baby girl.  
The commissioning father, David Farnell, was also 
reportedly a child sex abuser.

Clearly, inaction can no longer be an option.  The 
Malaysian Government is urged to resume legislative 
efforts for comprehensive regulation and consistent 
monitoring of reproductive medicine practices in the 
areas of IVF/surrogacy procedures and 
biomedical/embryo research in order to provide 
certainty as to the rights and obligations of parties to a 
surrogacy.  Non-legislation creates a dangerous legal 
lacuna in which the rights of the commissioning 
parents, surrogate and the resulting child remain 
unprotected, leading to potentially devastating 
outcomes for the parties concerned.

This article has been published twice prior.  First 
time in the IPBA Newsletter [Vol. 8(1) 2015] and then 
in Shook Lin & Bok’s internal newsletter — the Legal 
Nexus [Vol. 11(1) 2016] which is also made available 
on its website.

18  Available at: www.bangkokpost.com/news/general/638264/law-banning-commercial-surrogacy-takeseffect.
19  Available at: www.theguardian.com/world/2014/aug/07/gammy-child-protection-officers-contact-australian-couple.

What has gender equality got to do with religious 
freedom?  In this paper, I offer a gendered response by 
drawing from my research interests and expertise in 
women’s human rights in religions as well as 
sexualities and religions within a Southeast Asian 
context.  The two key premises that I will address here 
are: 1) the realisation that the right to freedom of 
religion is inextricably connected with gender 
equality; and 2) critical relativism is a way forward that 
effectively negotiates the tensions in realising the right 
to freedom of religion and gender equality.  And I 
begin with defining the right to freedom of religion or 
more specifically, the “right to freedom of thought, 
conscience and religion”.     

According to Article 18 of the Universal 
Declaration of Human Rights, “Everyone has the right 
to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief, 
and freedom, either alone or in community with 
others and in public or private, to manifest his religion 
or belief in teaching, practice, worship and 
observance” (United Nations, 1948).  This is echoed in 
Article 1(1) of the 1981 Declaration on the Elimination 
of All Forms of Intolerance and of Discrimination 
Based on Religion or Belief.  Article 1(2) of the 1981 
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Declaration goes on to state that, “No one shall be 
subject to coercion which would impair his freedom to 
have a religion or belief of his choice”.  And Article 1(3) 
continues with: “Freedom to manifest one’s religion or 
beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public 
safety, order, health or morals or the fundamental 
rights and freedoms of others” (United Nations, 1981). 

These Declarations, among others, enshrine the 
right to freedom of religion as a fundamental human 
right and this freedom encompasses “internal 
freedom” and “external freedom”.  The former 
“denotes the individual’s inner private domain” and 
the latter, “denotes the outer, often public, domain” 
(Tahzib-Lie, 2000, p. 967).  These private-public spaces 
for the “teaching, practice, worship and observance” 
of a person’s “religion or belief” often become sites of 
contestation between competing ideologies and 
practices.  Whilst violations of this freedom is, as 
prescribed, morally wrong, States (including its 
apparatuses, eg legal system) may exercise a “margin 
of appreciation” in curtailing this right to freedom of 
religion in specific and special circumstances, eg 
where the interest of the common good takes 
precedence over individual rights.  In this sense, the 
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Freedom of Religion and Gender 
Equality: And the Twain shall Meet

right to freedom of religion is neither an absolute nor 
a universal right, ie justified and operational in every 
circumstance for all persons at all times and all places. 

Given the “margin of appreciation” in 
operationalising the right to freedom of religion, how 
would gender further inflect one’s understanding of 
this right?  On the one hand, this consideration may be 
considered moot or irrelevant by some as 
fundamental rights such as the right to freedom of 
religion are deemed to be accessible and equally 
accessible by women and men.  It is thus 
gender-neutral.  On the other hand, this consideration 
is highly relevant because we are cognisant (and for 
many, this is a lived experience) that fundamental 
rights such as the right to freedom of religion, among 
a host of others, are neither accessible nor equally 
accessible by most women as they are, most men.  
Gender inequality is thus disproportionately and 
differently experienced by women.  There are in other 
words, biases that abound in the rhetoric and practice 
of rights and much of these biases are gendered.  So 
contrary to the proponents of the first cardinal 
principle of human rights — which is inalienability — 
not all human beings are born equal in dignity.  
Contrary to proponents of the second cardinal 
principle of human rights — which is universality — as 
not all are equal in human dignity, not all human 
beings are accorded and equally accorded rights (eg 
most women, some men, sexual, ethnic, religious 
minorities, indigenous peoples, etc).  And contrary to 
proponents of the third cardinal principle of human 
rights — which is inviolability — as a consequence of 
the first two transgressions, violations of rights 
abound. 

Where these violations are targeted at specific 
groups on account of their sex, gender, sexuality, age, 
ethnicity, religious persuasion and nationality, we find 
the intersection of freedom of religion and gender, 
among other axes of identity.  Violations of 
fundamental rights as a result of such intersectionality 
are similarly disproportionately and differently 
experienced by women and gender and sexual 
minorities in particular, eg gender-based 
discrimination and gender-based violence.

Thus the right to freedom of religion and 
women’s human rights, as the foundational premise 
for gender equality, are indivisible: women can only 
enjoy the right to freedom of religion if their 
fundamental right to equality is protected.  In this 
sense, no single right ought to take precedence over 
other rights.  This is the fourth cardinal principle of 
women’s rights as human rights — indivisibility.  As 
Alison Stuart maintains, “While women may have the 
right to join or leave a religion, if only men dictate the 
content of that religion, they are disenfranchised 

within the religion that gives meaning to their 
lives…[and] this disenfranchisement has serious 
repercussions for gender equality” (Stuart, 2010, p. 
431).  Such an insight has wide-ranging repercussions 
as operationalising the right to freedom of religion, 
entails a critical review of gender equality in religions.  
Feminist standpoint epistemologies founded on the 
knowledge and praxis of feminist theorists, feminist 
theologians, feminist jurisprudence and feminist 
activists in particular, have offered such a critical 
review but reiterating the wealth of these insights lies 
beyond the scope of this paper.

Having established the interconnectedness of 
freedom of religion and gender equality, it is fitting, at 
this juncture, to turn to the singular women’s treaty, 
the 1979 United Nations-adopted Convention on the 
Elimination of All Forms of Discrimination Against 
Women.  Whilst the Convention does not explicitly 
mention “belief” or “religion” but under the term 
“cultural” (which cultural anthropologists would 
assert, includes religion or belief), it offers two 
relevant Articles (UN Women, 1979).  And these are:

Article 3 
States Parties shall take in all fields, in particular 
in the political, social, economic and cultural 
fields, all appropriate measures, including 
legislation, to ensure the full development and 
advancement of women, for the purpose of 
guaranteeing them the exercise and enjoyment 
of human rights and fundamental freedoms on a 
basis of equality with men.

Article 5 
States Parties shall take all appropriate measures: 
(a) To modify the social and cultural patterns of 
conduct of men and women, with a view to 
achieving the elimination of prejudices and 
customary and all other practices which are 
based on the idea of the inferiority or the 
superiority of either of the sexes or on 
stereotyped roles for men and women. 

It is evident from the Articles above that the right to 
freedom of religion is inseparable from gender 
equality in religion, as cultures and religions have been 
identified, along with the “political, social, economic” 
as “fields” where gender-based discrimination 
potentially abound.  Cultures and religions are, more 
often than not, perceived as hotbeds for gender-based 
discrimination as biased cultural practices and 
interpretations of religious texts not only articulate 
but also reify, with the weight of tradition and Divine 
will and Law, “the idea of the inferiority [of women] or 
the superiority of [men]”.  As such, 
gender-discriminatory cultural practices and biased 

interpretations of religious texts, especially when the 
name of God is invoked, seem immutable, unchanging 
or unable to change.  The Convention offers similar 
uncompromising grounds for conduct: in situations 
where “social and cultural patterns of conduct of men 
and women” are not compatible with gender equality 
or women’s human rights, States Parties are obliged to 
“take all appropriate measures” to “modify [such] 
social and cultural patterns”.  The universal (women’s 
human rights or gender equality) as such, takes 
precedence over the particular that finds expression in 
the gendered practice of cultures and religions. 

The competing claims of ascendency, in bringing 
the conventions home (operationalising rights in local 
contexts), are apparent.  On one end, we have cultural 
relativism arising from the “fields” of cultures and 
religions where its key proponents insist on the right 
to freedom of religion and practice — hence the 
particular — over universal values.  In some instances, 
the right to freedom of religion and practice endorses 
the legitimacy of tradition, including harmful ones 
along with the integrity of belief and praxis as 
extensions of cultural and religious identities, eg 
female genital mutilation (as differentiated from 
female circumcision), child marriage, etc.  On the 
other end, we have universalism where its key 
proponents insist on the (universal) right to equality 
over particularised values or ideologies, eg cultures 
and religions.  In these instances, the privileging of the 
universal bypasses the legitimacy of tradition and this 
is endorsed precisely because some traditions are 
harmful.  However, such privileging also inadvertently 
discounts the integrity of belief and praxis as 
extensions of cultural and religious identities.  
Uninformed universalism and cultural relativism are 
ideological pitfalls to avoid.  Where cultural relativism 
is uninformed by universal values, this dangerously 
slides into “moral relativism” which in turn, leads to a 
blind adherence to harmful cultural and religious 
practices that is unchecked by principles of gender 
equality.  And where universalism does not engage 
with the particularities of cultural and religious beliefs 
and practices, this problematically slides into “moral 
imperialism” which in turn, leads to a blind adherence 
to United Nations conventions at the expense of the 
integrity of local cultures and religions (Matsuoka, 
2007, p. 55). 

Such an approach — often touted as the way 
forward — which positions universalism (right to 
equality) and cultural relativism (right to freedom of 
religion) as competing discourses has thus been 
critiqued as inadequate and ineffective in 
operationalising freedom of religion and gender 
equality in religions.  Meghana Nayak aptly terms this 
approach as “secular universalism” where the 

universal branding of universalism “is indubitably 
sutured to secularism… [and is represented] as 
naturally and inherently better for gender equality and 
religion/culture as being synonymous with gender 
hierarchy and oppression” (Nayak, 2013, p. 121).  In 
contrast to the mostly Western approach in 
secularising human rights discourses and practice, 
individuals and collectives (eg movements) whose 
activism is informed by both rights-based and 
faith-based frameworks know this to be a false 
dichotomy.  One can be a proponent of the right to 
equality and the right to freedom of religion rather 
than choose either/or standpoints.  This strategy that 
goes beyond the economy of the dualism of either a 
universal or particular standpoint is what I have 
termed as critical relativism (Bong, 2006).  This 
strategy is differentiated from “moral relativism” as it 
is not only informed by but also engaged with 
universal values and in doing so, offers a sustained, 
concerted and fuller response as opposed to opting 
for either universalism or cultural relativism as the way 
forward. 

To illustrate, a critical relativist standpoint and 
praxis firstly moves beyond the competing claims for 
ascendency between the discourses of rights and 
religions.  Sisters in Islam, a feminist Muslim women’s 
non-governmental organisation in Malaysia embodies 
such a standpoint and praxis.  They show how donning 
the tudung (veil) is fundamentally a woman’s 
“sovereign choice” and this has basis not only from the 
Qur’an but also women’s human rights.  The tudung 
can be both an expression of the right to freedom of 
religion and practice and a woman’s right to bodily 
integrity when she is not compelled or coerced into it 
but rather willingly wears it (or not) as an embodiment 
of her personhood and piety (Sisters in Islam, 2006).

Secondly, a critical relativist standpoint and 
praxis recognises the pluralism and attendant 
messiness of knowing and doing rights in religions.  
For example, the bissus, Indonesia’s ‘fifth gender’, in 
taking on the role of shamans in the community have 
culturally been looked upon as a “sacred gender” 
although this status has come into decline.  In their 
struggle for legitimacy in relation to marriage equality, 
they draw on firstly the rights discourse in terms of 
their constitutional right to establish a family, as 
framed in the Yogyakarta Principles (ICJ, 2007) which 
presents the most comprehensive document on 
sexual reproductive health and rights.  The bissus also 
draw from cultural and religious discourses on “gender 
variance”.  Gender transcendent minorities like the 
bissus, challenge dualistic sex/gender norms that 
prescribe only two ways of being: one born male 
ought to be gendered masculine and one born female 
ought to be gendered feminine and both ought to 

desire the opposite sex.  Such sex/gender norms are 
the foundational premise of the natural family that 
exclude many “unruly bodies” who fall outside this 
heteronormative centre (heterosexuality made the 
norm) (Wieringa, 2013, p. 97). 

Finally, a critical relativist standpoint and praxis 
gives legitimacy to the universal and particular as 
these are mutually constitutive.  Given the lived reality 
of poverty and over population in the Philippines, the 
Responsible Parenthood and Reproductive Health Act 
of 2012 in the Catholic-majority state is 
ground-breaking because the Supreme Court ruled 
that the Act does not violate “constitutional provisions 
guaranteeing the right to life”.  It firstly, grants 
legitimacy to the right of poor women, single women 
and other vulnerable persons to accessible, affordable 
sexual and reproductive healthcare, in promoting 
family planning and legalising post-abortion medical 
care.  It is ground-breaking given the Catholic Church’s 
admonishment of abortion as a sinful practice.  
Secondly, the Act similarly grants legitimacy to 
conscientious objectors among service providers by 
not criminalising them for non-compliance with the 
Act based on “his or her religious beliefs” in situations 
that are not classified as “emergency” or 
“life-threatening” (Torres-Tupas, 2014).

In the instances above, the right to equality and 
the right to religious freedom intersect in diverse 
social-cultural contexts in Southeast Asia where 
cultures and religions continue to substantively impact 
sexual reproductive health and rights (“SHRH”).  In the 
instances above, the right to gender equality as a 
universal value is appreciated as mutually constitutive 
of the right to religious freedom.  Fundamentally, 
these rights are mutually impacting: the integrity of 
the human person and the integrity of cultures and 
religions find an equilibrium through the lived realities 
of women who choose to veil or not, transgender 
shamans and all who are in need of affordable, 
accessible and comprehensive SRHR services.  In sum, 
to operationalise critical relativism is to more 
meaningfully realise the right to freedom of religion 
and gender equality.
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The Malaysian Government has, in recent years, 
identified the health tourism industry, including 
reproductive treatment, as one of the national key 
economic areas for promotion by the Malaysian 
Healthcare Tourism Council1 for increasing revenue for 
the country.

Here in Malaysia, modern medical reproductive 
technologies have become readily available to assist 
couples with infertility issues.  The cost of such 
treatment is low compared to neighbouring countries.  
The medical tourism boom has resulted in the 
mushrooming of local fertility clinics offering 
reproductive medicine and fertility treatment (eg 
artificial insemination (“AI”), in vitro fertilisation 
(“IVF”), gamete intrafallopian transfer (“GIFT”), zygote 
intrafallopian transfer (“ZIFT”), intracytoplasmic 
sperm injection (“ICSI”)) in our big cities.  However, 

there is a lack of proper legislation and the 
reproductive industry is woefully unregulated.

In the context of surrogacy, as infertility is 
perceived as a social stigma, not many couples are 
willing to come forward to share their experiences.  
Unsurprisingly, there is a lack of publicly available 
statistics on the surrogacy industry, be it commercial 
or altruistic.

In 2006, the Malaysian Medical Association 
produced guidelines for assisted reproduction and on 
the subject of surrogacy, there is only one paragraph, 
which is reproduced in full below.

12. SURROGACY
In a surrogate arrangement a woman agrees to 
become pregnant and bear a child for another 
person/persons and to surrender it at birth.  The 
above practice is not acceptable to most of the 

1 ‘Malaysia expands health tourism and plans laws on fertility treatment’ Middle East Healthcare Intelligence (13 March 2011).

major religions in this country.  Such a surrogate 
pregnancy can also potentially lead to many legal 
dilemmas for the persons involved.2

Malaysian Medical Council (“MMC”) guidelines also 
state that the use of assisted reproductive technology 
(“ART”)3 is a prohibited practice and ethically 
unacceptable for unmarried couples.  Malaysia does 
not recognise same-sex marriages.

In 2009, the Health Ministry initiated the 
proposed Assisted Reproductive Technology 
Technique Services Act to address issues such as 
surrogacy, sperm and egg banking and sperm 
donation in consultation with various stakeholders, 
including religious groups, non-governmental 
organisations, doctors and government ministries.

Although no legislation is yet in place, the 
Standards for Assisted Reproductive Technology 
provides some guidance on the ‘minimum standards 
required for any ART facility operating in Malaysia’.  
The other act of relevance is the Human Tissues Act 
1974, which was based on the United Kingdom Human 
Tissues Act 1961.4  However, the Human Tissues Act 
1974 does not deal with human reproductive 
technologies, licensing of ART centres or with the 
manner of storage/disposal of gametes or embryos 
with the attendant moral, ethical and psychological 
issues.

In Malaysia, any proposed ART statute would 
need to consider the added complexity of the dual 
legal system for Muslims and non-Muslims.  This is 
because personal law (family law) for Muslims is 
governed by Sharia law, whereas non-Muslims are 
governed by civil law.5 

Apart from this, for those professing the Islamic 
and Catholic faith, involvement of third parties in the 
reproductive process in a legally binding marriage of a 
couple is prohibited.  In Islam, there is the added 
dimension of potential confusion caused to 
inheritance laws, which require the determination of a 
bloodline for inheritance rights.  The National Council 

20   A Malaysian Bar CPD Online Publication Issue 6 / Sept 2017

of Islamic Religious Affairs, on 12 June 2008, issued a 
fatwa prohibiting surrogacy6 for Muslims.

This article’s focus will be on the civil law 
surrogacy position vis-à-vis non-Muslims.

Surrogacy and Non-Muslims

In Malaysia, any surrogacy arrangement relating to the 
status of a child born as a result of a surrogacy 
arrangement remains unclear and there have been no 
reported Malaysian cases on surrogacy arrangements.  
A child who is born under a surrogacy agreement in 
Malaysia where the parties are non-Muslims would be 
governed by existing Malaysian legislation.

A commissioning couple engaging a surrogate 
who is implanted with third-party sperm and ova may 
be faced with some of the following issues:
 Which mother is legally recognised under the law 

— the mother who donates the ova or the 
surrogate?

 What is the status of the resulting child born?
 Are surrogacy agreements enforceable? 

Married Malaysian Surrogate

A surrogate mother who is married7 is considered to 
be the legal mother of the child and her husband, the 
father of the child, based on section 112 of the 
Evidence Act 1950,8 which provides:

The fact that any person was born during the 
continuance of a valid marriage between his 
mother and any man … shall be conclusive proof 
that he is the legitimate son of that man.

This results in favour of the surrogate mother who 
decides to keep the child.  The present laws provide 
her with sufficient recognition and protection of her 
rights as a mother over that child whose citizenship 
would follow the surrogate’s husband.

Unmarried Malaysian Surrogate

In the second scenario of an unmarried Malaysian 
surrogate mother, the child born is illegitimate.  The 
surrogate holds sole guardianship and custodial rights 
and the child’s citizenship would follow hers.9  The 
commissioning father as the biological father is not 
vested with any rights over the child.

Adoption

However, if the surrogate mother is willing to give up 
the child, the commissioning parents (and natural 
father) may then adopt the child.  Section 2 of the 
Adoption Act 1952 provides that:

“Father” in relation to an illegitimate child means 
the natural father. 

In a proposed adoption, the written consent of the 
surrogate mother is required and the child and         
proposed adoptive parents must be ordinarily resident 
in West Malaysia.10  Payment or reward in           
consideration of the adoption of the child is forbidden 
under section 6(c) of the Adoption Act 1952.

Hence, the fees to be paid to the mother of a 
child to be given up for adoption are limited to 
pregnancy and birth-related medical expenses.  Any 
sums paid for the child that are not sanctioned by the 
court may jeopardise the prospects of any proposed 
adoption.

Based on the above, for a commissioning couple 
to acquire legal rights over the child born out of 
surrogacy, an adoption order is required.  However, an 
adoption order would not automatically confer 
Malaysian citizenship upon the resulting child.

Citizenship

A child born in Malaysia to a surrogate who is 
stateless, would likewise inherit her statelessness.  
This legal dimension of the child’s citizenship requires 
consideration. In the case of Malaysian commissioning 
parents, an application for citizenship may be made 
for the child under Article 15A of the Federal 
Constitution.  However, this is at the discretion of the 

Malaysian Home Minister, to be exercised based on 
certain guiding factors.11

Non-Malaysian commissioning parents would 
need to ascertain the legal position for citizenship in 
their respective home countries to avoid the 
citizenship quandary as illustrated by the Indian 
experience of the Baby Manji case.12

The Child’s Birth Certi�cate

There have been instances of commissioning parents 
acting in concert with the surrogate to falsify the 
registration and birth of the child to reflect the 
commissioning parents’ name (instead of the 
surrogate mother’s).  In Malaysia, this is a criminal act 
under section 466 of the Penal Code that carries a 
maximum seven-year prison sentence or fine.

Legality of Surrogacy Agreements

Any surrogacy agreement made between the 
commissioning parents and the surrogate mother may 
be rendered void for being against public policy under 
section 24(e) of the Contracts Act 1950, which 
provides that, ‘the court regards it as immoral, or 
opposed to public policy … Every agreement of which 
the object or consideration is unlawful is void’.

The issue has yet to be tested in the local courts.  
As it stands, the law leans in favour of the surrogate 
who would be under no contractual obligation to hand 
over the baby to the commissioning parents.  Thus, 
any claim for damages by the commissioning parents 
for breach of a surrogacy contract for expenses 
incurred would have poor prospects of success.  There 
is every likelihood that the Malaysian courts may 
adopt the reasoning used in Baby M13 to strike down 
the surrogacy contract where the surrogate mother 
had formed a psychological tie to the baby and chose 
not to honour the agreement.  The court in Baby M 
found the said agreement to be against public policy 
saying:

This is the sale of a child, or at the very least, the 
sale of a mother’s right to her child … Almost 
every evil that prompted the prohibition on the 
payment of money in connection with adoptions 
exists here. 

Possible Maintenance Claims by a Surrogate 
Mother

In the event a surrogacy contract is held 
unenforceable by the commissioning parents, there 
remains the possibility of a surrogate mother seeking 
maintenance of the child against the commissioning 
father, relying on section 3(2) of the Married Women 
and Children (Maintenance) Act 1950, which provides:

If any person neglects or refuses to maintain an 
illegitimate child of his which is unable to 
maintain itself, a court upon due proof thereof, 
may order such person to make such monthly 
allowance, as the court deems reasonable.

This provision was considered in Koh Lai Kiow v Low 
Nam Hui [2005] 3 CLJ 139, where the court held that a 
mother would need to prove by extrinsic evidence (eg 
DNA testing) that the father is the biological father of 
the child.  Once established, the father could be 
ordered to pay a reasonable sum of maintenance 
depending on the facts of each case.

If the Surrogate Mother is a Non-Malaysian and 
Delivers the Baby in Malaysia

This course of action should be approached with 
extreme caution.  Due to the lack of a regulatory body 
to oversee surrogacy arrangements, this may open the 
floodgates to commercial exploitation of marginalised 
foreign women.  In Malaysia, the provisions of the 
Anti-Trafficking in Persons Act 2007 need to be 
considered in the context of foreign surrogates being 
flown into the country by commissioning parents.

Section 12 of the Anti-Trafficking in Persons Act 
2007 states:

Any person, who traffics in persons not being a 
child, for the purpose of exploitation, shall on 
conviction, be punished with imprisonment for a 
term not exceeding fifteen years, and shall also 
be liable to fine.

Section 2 defines ‘exploitation’ as ‘all forms of sexual 
exploitation, forced labour or services, slavery or 
practices similar to slavery, servitude, any illegal 
activity or the removal of human organs.’  ‘Trafficking 
in persons’ is defined as ‘all actions involved in 
acquiring or maintaining the labour or services of a 
person through coercion, and includes the act of 
recruiting, conveying, transferring, harbouring, 

providing or receiving a person for the purposes of this 
Act’.

The other relevant provisions are sections 13 to 
19 of the Anti-Trafficking in Persons Act 2007.  There 
are additional legal pitfalls for commissioning parents 
to avoid contravening, inter alia, that:
 The foreign surrogate is not a trafficked person;
 They have not been coerced to provide surrogacy 

services.  Studies have indicated that economics is 
the primary motivation and surrogates come from 
lower class women of colour14; or

 They have not been coerced to travel to Malaysia.

The surrogate must not travel using fraudulent 
travel/identity documents.15  Breaches of the 
Anti-Trafficking in Persons Act 2007 attract severe 
penalties, which include heavy prison terms and 
substantial fines.  Section 16 of the said Act also 
provides that the consent of the trafficked person is 
not a defence under a prosecution under the act.  As 
addressed in the earlier paragraphs, any child born in 
Malaysia of a foreign surrogate mother would inherit 
her nationality (if she is unmarried).

Conclusion

Approximately 15 per cent of the Malaysian 
population16 are unable to have children.  A Sin Chew 
Daily news item dated 12 July 2009 referred to a 
United Nations report, stating that the country’s 
fertility rate had dropped from 3.6 babies per couple 
in 1990 to 2.6 babies.  The article quoted the Health 
Minister Liow Tiong Lai who said: “Many of the 
couples will remain childless unless they are helped 
using the ‘assisted reproductive technology’ 
technique’ … Liow said between 10 and 15 per cent of 
childless couples in the country, aged between 30 and 
40, had fertility problems (AFP).”17

Due to the benefits that it offers to infertile 
couples, ART technology and surrogacy are permanent    
features of the Malaysian medical landscape.  
Regrettably, the Malaysian legal position for surrogacy 
arrangements remains rudimentary.  Comprehensive 
legislation is needed to keep abreast of the progress of 
modern reproductive technology to address the 
myriad complex issues.  These issues include, inter 
alia, the legal status of the commissioning couple, the 
surrogate, the resulting child, the gamete donors, sex 
selection, storage/disposal of spare embryos, 

2  ‘Assisted Reproduction’ The Malaysian Medical Council MMC Guideline 003/2006. 
3  Prepared by Standards for ART Laboratories Working Committee, Medical Development Division, Ministry of Health dated October 

2012. 
4  Fadilah Abd Rahman ‘Regulating Embryo Research: United Kingdom as a model and the position of Islam in Malaysia’ (2012) 1 LNS(A) 

lxi.
5    The Law Reform (Marriage and Divorce) Act of 1976.
6    See 

www.e-fatwa.gov.my/fatwa-kebangsaan/hukummenggunakan-kaedah-khidmat-ibu-tumpang-surrogatemotherhood-untuk-mendapatka
n: ‘The 80th Muzakarah (Conference) of the Fatwa Committee National Council of Islamic Religious Affairs Malaysia held on 1st–3rd 
February 2008 has discussed on the ruling obtaining the service of surrogate mother to have a child.  The Committee has decided that 
surrogacy is forbidden in Islam even if the sperm and ovum were taken from a married couple as this will bring genetic confusion to the 
unborn baby’. 

7  Section 87 of the Law Reform (Marriage and Divorce) Act 1976 — definition of child.
8  The Evidence Act 1950 applies to Muslims and non-Muslims.

9  Article 14(1)(b) of the Federal Constitution.
10  Section 4(3) of the Adoption Act 1952. 
11  M Navin citizenship case in the Court of Appeal reported on 29 July 2015, available at: 

http://my.news.qa2p.global.media.yahoo.com/court-dismisses-ministry-appealdeny-101614618.html and Hansard Parliamentary 
Debates dated 31 January 1962 at p 4528 where it is stated that the law ‘gives the Government discretion to register a person under the 
age of 21 as a citizen, if the Government thinks that there are grounds for registering such persons as citizens.  I cannot, of course, state 
here the circumstances.  If the Government thinks that a child probably has no parents here, or who obviously has attachment to the 
country, in such a case possibly the Government will register him as a citizen.  This is merely to give discretion to the Government in 
cases of hardship and in cases where Government thinks that it is in the interest of the child and the country that the child be registered 
as a citizen. It is a new one’.

12  Baby Manji Yamada v Union of India (UOI) and Another (2008) 13 SCC 518.

13  In the Matter of Baby M 217 N J Super Ch 313.
14  Jay R Combs, ‘Stopping the Baby-Trade: Affirming the Value of Human Life Through the Invalidation of Surrogacy Contracts’ (1999) 29 N 

M L R 407.
15  Section 18 of the Anti-Trafficking in Persons Act 2007.
16  Estimated at 27 million as at 2009.
17  Sin Chew Daily online news item dated 12 July 2009 available at: www.mysinchew.com/node/27091#sthash.rIA0MuPM.dpuf.

remedies for breakdown in the surrogacy 
arrangement, refusal of commissioning parents to 
take the child if born with disabilities, the possibility of 
death of one or both of the commissioning parents 
and/or unsuccessful outcomes.

The human aspect should not be forgotten as the 
pregnancy results in an intimate psychological 
bonding between the surrogate and the child.  In many 
other countries (eg Australia), where altruistic 
surrogacy is permitted, criminal background checks, 
psychological assessment and counseling are a 
mandatory and integral part of the process for the 
commissioning parents and the surrogate (and her 
partner).

Malaysia has yet to take any firm position 
vis-à-vis commercial and/or altruistic surrogacy.  This 
is in stark contrast with neighbouring Thailand, which 
has, since 30 July 2015,18 banned commercial 
surrogacy for foreigners and same-sex couples under 
the Protection of Children Born from Assisted 
Reproductive Technologies Act.  This development 
arose from the controversial Baby Gammy case,19 

where an Australian commissioning couple had 
abandoned one twin born with a hole in the heart and 
Down’s Syndrome while taking the normal baby girl.  
The commissioning father, David Farnell, was also 
reportedly a child sex abuser.

Clearly, inaction can no longer be an option.  The 
Malaysian Government is urged to resume legislative 
efforts for comprehensive regulation and consistent 
monitoring of reproductive medicine practices in the 
areas of IVF/surrogacy procedures and 
biomedical/embryo research in order to provide 
certainty as to the rights and obligations of parties to a 
surrogacy.  Non-legislation creates a dangerous legal 
lacuna in which the rights of the commissioning 
parents, surrogate and the resulting child remain 
unprotected, leading to potentially devastating 
outcomes for the parties concerned.

This article has been published twice prior.  First 
time in the IPBA Newsletter [Vol. 8(1) 2015] and then 
in Shook Lin & Bok’s internal newsletter — the Legal 
Nexus [Vol. 11(1) 2016] which is also made available 
on its website.

18  Available at: www.bangkokpost.com/news/general/638264/law-banning-commercial-surrogacy-takeseffect.
19  Available at: www.theguardian.com/world/2014/aug/07/gammy-child-protection-officers-contact-australian-couple.

What has gender equality got to do with religious 
freedom?  In this paper, I offer a gendered response by 
drawing from my research interests and expertise in 
women’s human rights in religions as well as 
sexualities and religions within a Southeast Asian 
context.  The two key premises that I will address here 
are: 1) the realisation that the right to freedom of 
religion is inextricably connected with gender 
equality; and 2) critical relativism is a way forward that 
effectively negotiates the tensions in realising the right 
to freedom of religion and gender equality.  And I 
begin with defining the right to freedom of religion or 
more specifically, the “right to freedom of thought, 
conscience and religion”.     

According to Article 18 of the Universal 
Declaration of Human Rights, “Everyone has the right 
to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief, 
and freedom, either alone or in community with 
others and in public or private, to manifest his religion 
or belief in teaching, practice, worship and 
observance” (United Nations, 1948).  This is echoed in 
Article 1(1) of the 1981 Declaration on the Elimination 
of All Forms of Intolerance and of Discrimination 
Based on Religion or Belief.  Article 1(2) of the 1981 

Declaration goes on to state that, “No one shall be 
subject to coercion which would impair his freedom to 
have a religion or belief of his choice”.  And Article 1(3) 
continues with: “Freedom to manifest one’s religion or 
beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public 
safety, order, health or morals or the fundamental 
rights and freedoms of others” (United Nations, 1981). 

These Declarations, among others, enshrine the 
right to freedom of religion as a fundamental human 
right and this freedom encompasses “internal 
freedom” and “external freedom”.  The former 
“denotes the individual’s inner private domain” and 
the latter, “denotes the outer, often public, domain” 
(Tahzib-Lie, 2000, p. 967).  These private-public spaces 
for the “teaching, practice, worship and observance” 
of a person’s “religion or belief” often become sites of 
contestation between competing ideologies and 
practices.  Whilst violations of this freedom is, as 
prescribed, morally wrong, States (including its 
apparatuses, eg legal system) may exercise a “margin 
of appreciation” in curtailing this right to freedom of 
religion in specific and special circumstances, eg 
where the interest of the common good takes 
precedence over individual rights.  In this sense, the 

right to freedom of religion is neither an absolute nor 
a universal right, ie justified and operational in every 
circumstance for all persons at all times and all places. 

Given the “margin of appreciation” in 
operationalising the right to freedom of religion, how 
would gender further inflect one’s understanding of 
this right?  On the one hand, this consideration may be 
considered moot or irrelevant by some as 
fundamental rights such as the right to freedom of 
religion are deemed to be accessible and equally 
accessible by women and men.  It is thus 
gender-neutral.  On the other hand, this consideration 
is highly relevant because we are cognisant (and for 
many, this is a lived experience) that fundamental 
rights such as the right to freedom of religion, among 
a host of others, are neither accessible nor equally 
accessible by most women as they are, most men.  
Gender inequality is thus disproportionately and 
differently experienced by women.  There are in other 
words, biases that abound in the rhetoric and practice 
of rights and much of these biases are gendered.  So 
contrary to the proponents of the first cardinal 
principle of human rights — which is inalienability — 
not all human beings are born equal in dignity.  
Contrary to proponents of the second cardinal 
principle of human rights — which is universality — as 
not all are equal in human dignity, not all human 
beings are accorded and equally accorded rights (eg 
most women, some men, sexual, ethnic, religious 
minorities, indigenous peoples, etc).  And contrary to 
proponents of the third cardinal principle of human 
rights — which is inviolability — as a consequence of 
the first two transgressions, violations of rights 
abound. 

Where these violations are targeted at specific 
groups on account of their sex, gender, sexuality, age, 
ethnicity, religious persuasion and nationality, we find 
the intersection of freedom of religion and gender, 
among other axes of identity.  Violations of 
fundamental rights as a result of such intersectionality 
are similarly disproportionately and differently 
experienced by women and gender and sexual 
minorities in particular, eg gender-based 
discrimination and gender-based violence.

Thus the right to freedom of religion and 
women’s human rights, as the foundational premise 
for gender equality, are indivisible: women can only 
enjoy the right to freedom of religion if their 
fundamental right to equality is protected.  In this 
sense, no single right ought to take precedence over 
other rights.  This is the fourth cardinal principle of 
women’s rights as human rights — indivisibility.  As 
Alison Stuart maintains, “While women may have the 
right to join or leave a religion, if only men dictate the 
content of that religion, they are disenfranchised 

within the religion that gives meaning to their 
lives…[and] this disenfranchisement has serious 
repercussions for gender equality” (Stuart, 2010, p. 
431).  Such an insight has wide-ranging repercussions 
as operationalising the right to freedom of religion, 
entails a critical review of gender equality in religions.  
Feminist standpoint epistemologies founded on the 
knowledge and praxis of feminist theorists, feminist 
theologians, feminist jurisprudence and feminist 
activists in particular, have offered such a critical 
review but reiterating the wealth of these insights lies 
beyond the scope of this paper.

Having established the interconnectedness of 
freedom of religion and gender equality, it is fitting, at 
this juncture, to turn to the singular women’s treaty, 
the 1979 United Nations-adopted Convention on the 
Elimination of All Forms of Discrimination Against 
Women.  Whilst the Convention does not explicitly 
mention “belief” or “religion” but under the term 
“cultural” (which cultural anthropologists would 
assert, includes religion or belief), it offers two 
relevant Articles (UN Women, 1979).  And these are:

Article 3 
States Parties shall take in all fields, in particular 
in the political, social, economic and cultural 
fields, all appropriate measures, including 
legislation, to ensure the full development and 
advancement of women, for the purpose of 
guaranteeing them the exercise and enjoyment 
of human rights and fundamental freedoms on a 
basis of equality with men.

Article 5 
States Parties shall take all appropriate measures: 
(a) To modify the social and cultural patterns of 
conduct of men and women, with a view to 
achieving the elimination of prejudices and 
customary and all other practices which are 
based on the idea of the inferiority or the 
superiority of either of the sexes or on 
stereotyped roles for men and women. 

It is evident from the Articles above that the right to 
freedom of religion is inseparable from gender 
equality in religion, as cultures and religions have been 
identified, along with the “political, social, economic” 
as “fields” where gender-based discrimination 
potentially abound.  Cultures and religions are, more 
often than not, perceived as hotbeds for gender-based 
discrimination as biased cultural practices and 
interpretations of religious texts not only articulate 
but also reify, with the weight of tradition and Divine 
will and Law, “the idea of the inferiority [of women] or 
the superiority of [men]”.  As such, 
gender-discriminatory cultural practices and biased 

interpretations of religious texts, especially when the 
name of God is invoked, seem immutable, unchanging 
or unable to change.  The Convention offers similar 
uncompromising grounds for conduct: in situations 
where “social and cultural patterns of conduct of men 
and women” are not compatible with gender equality 
or women’s human rights, States Parties are obliged to 
“take all appropriate measures” to “modify [such] 
social and cultural patterns”.  The universal (women’s 
human rights or gender equality) as such, takes 
precedence over the particular that finds expression in 
the gendered practice of cultures and religions. 

The competing claims of ascendency, in bringing 
the conventions home (operationalising rights in local 
contexts), are apparent.  On one end, we have cultural 
relativism arising from the “fields” of cultures and 
religions where its key proponents insist on the right 
to freedom of religion and practice — hence the 
particular — over universal values.  In some instances, 
the right to freedom of religion and practice endorses 
the legitimacy of tradition, including harmful ones 
along with the integrity of belief and praxis as 
extensions of cultural and religious identities, eg 
female genital mutilation (as differentiated from 
female circumcision), child marriage, etc.  On the 
other end, we have universalism where its key 
proponents insist on the (universal) right to equality 
over particularised values or ideologies, eg cultures 
and religions.  In these instances, the privileging of the 
universal bypasses the legitimacy of tradition and this 
is endorsed precisely because some traditions are 
harmful.  However, such privileging also inadvertently 
discounts the integrity of belief and praxis as 
extensions of cultural and religious identities.  
Uninformed universalism and cultural relativism are 
ideological pitfalls to avoid.  Where cultural relativism 
is uninformed by universal values, this dangerously 
slides into “moral relativism” which in turn, leads to a 
blind adherence to harmful cultural and religious 
practices that is unchecked by principles of gender 
equality.  And where universalism does not engage 
with the particularities of cultural and religious beliefs 
and practices, this problematically slides into “moral 
imperialism” which in turn, leads to a blind adherence 
to United Nations conventions at the expense of the 
integrity of local cultures and religions (Matsuoka, 
2007, p. 55). 

Such an approach — often touted as the way 
forward — which positions universalism (right to 
equality) and cultural relativism (right to freedom of 
religion) as competing discourses has thus been 
critiqued as inadequate and ineffective in 
operationalising freedom of religion and gender 
equality in religions.  Meghana Nayak aptly terms this 
approach as “secular universalism” where the 

universal branding of universalism “is indubitably 
sutured to secularism… [and is represented] as 
naturally and inherently better for gender equality and 
religion/culture as being synonymous with gender 
hierarchy and oppression” (Nayak, 2013, p. 121).  In 
contrast to the mostly Western approach in 
secularising human rights discourses and practice, 
individuals and collectives (eg movements) whose 
activism is informed by both rights-based and 
faith-based frameworks know this to be a false 
dichotomy.  One can be a proponent of the right to 
equality and the right to freedom of religion rather 
than choose either/or standpoints.  This strategy that 
goes beyond the economy of the dualism of either a 
universal or particular standpoint is what I have 
termed as critical relativism (Bong, 2006).  This 
strategy is differentiated from “moral relativism” as it 
is not only informed by but also engaged with 
universal values and in doing so, offers a sustained, 
concerted and fuller response as opposed to opting 
for either universalism or cultural relativism as the way 
forward. 

To illustrate, a critical relativist standpoint and 
praxis firstly moves beyond the competing claims for 
ascendency between the discourses of rights and 
religions.  Sisters in Islam, a feminist Muslim women’s 
non-governmental organisation in Malaysia embodies 
such a standpoint and praxis.  They show how donning 
the tudung (veil) is fundamentally a woman’s 
“sovereign choice” and this has basis not only from the 
Qur’an but also women’s human rights.  The tudung 
can be both an expression of the right to freedom of 
religion and practice and a woman’s right to bodily 
integrity when she is not compelled or coerced into it 
but rather willingly wears it (or not) as an embodiment 
of her personhood and piety (Sisters in Islam, 2006).

Secondly, a critical relativist standpoint and 
praxis recognises the pluralism and attendant 
messiness of knowing and doing rights in religions.  
For example, the bissus, Indonesia’s ‘fifth gender’, in 
taking on the role of shamans in the community have 
culturally been looked upon as a “sacred gender” 
although this status has come into decline.  In their 
struggle for legitimacy in relation to marriage equality, 
they draw on firstly the rights discourse in terms of 
their constitutional right to establish a family, as 
framed in the Yogyakarta Principles (ICJ, 2007) which 
presents the most comprehensive document on 
sexual reproductive health and rights.  The bissus also 
draw from cultural and religious discourses on “gender 
variance”.  Gender transcendent minorities like the 
bissus, challenge dualistic sex/gender norms that 
prescribe only two ways of being: one born male 
ought to be gendered masculine and one born female 
ought to be gendered feminine and both ought to 

desire the opposite sex.  Such sex/gender norms are 
the foundational premise of the natural family that 
exclude many “unruly bodies” who fall outside this 
heteronormative centre (heterosexuality made the 
norm) (Wieringa, 2013, p. 97). 

Finally, a critical relativist standpoint and praxis 
gives legitimacy to the universal and particular as 
these are mutually constitutive.  Given the lived reality 
of poverty and over population in the Philippines, the 
Responsible Parenthood and Reproductive Health Act 
of 2012 in the Catholic-majority state is 
ground-breaking because the Supreme Court ruled 
that the Act does not violate “constitutional provisions 
guaranteeing the right to life”.  It firstly, grants 
legitimacy to the right of poor women, single women 
and other vulnerable persons to accessible, affordable 
sexual and reproductive healthcare, in promoting 
family planning and legalising post-abortion medical 
care.  It is ground-breaking given the Catholic Church’s 
admonishment of abortion as a sinful practice.  
Secondly, the Act similarly grants legitimacy to 
conscientious objectors among service providers by 
not criminalising them for non-compliance with the 
Act based on “his or her religious beliefs” in situations 
that are not classified as “emergency” or 
“life-threatening” (Torres-Tupas, 2014).

In the instances above, the right to equality and 
the right to religious freedom intersect in diverse 
social-cultural contexts in Southeast Asia where 
cultures and religions continue to substantively impact 
sexual reproductive health and rights (“SHRH”).  In the 
instances above, the right to gender equality as a 
universal value is appreciated as mutually constitutive 
of the right to religious freedom.  Fundamentally, 
these rights are mutually impacting: the integrity of 
the human person and the integrity of cultures and 
religions find an equilibrium through the lived realities 
of women who choose to veil or not, transgender 
shamans and all who are in need of affordable, 
accessible and comprehensive SRHR services.  In sum, 
to operationalise critical relativism is to more 
meaningfully realise the right to freedom of religion 
and gender equality.
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The Malaysian Government has, in recent years, 
identified the health tourism industry, including 
reproductive treatment, as one of the national key 
economic areas for promotion by the Malaysian 
Healthcare Tourism Council1 for increasing revenue for 
the country.

Here in Malaysia, modern medical reproductive 
technologies have become readily available to assist 
couples with infertility issues.  The cost of such 
treatment is low compared to neighbouring countries.  
The medical tourism boom has resulted in the 
mushrooming of local fertility clinics offering 
reproductive medicine and fertility treatment (eg 
artificial insemination (“AI”), in vitro fertilisation 
(“IVF”), gamete intrafallopian transfer (“GIFT”), zygote 
intrafallopian transfer (“ZIFT”), intracytoplasmic 
sperm injection (“ICSI”)) in our big cities.  However, 

there is a lack of proper legislation and the 
reproductive industry is woefully unregulated.

In the context of surrogacy, as infertility is 
perceived as a social stigma, not many couples are 
willing to come forward to share their experiences.  
Unsurprisingly, there is a lack of publicly available 
statistics on the surrogacy industry, be it commercial 
or altruistic.

In 2006, the Malaysian Medical Association 
produced guidelines for assisted reproduction and on 
the subject of surrogacy, there is only one paragraph, 
which is reproduced in full below.

12. SURROGACY
In a surrogate arrangement a woman agrees to 
become pregnant and bear a child for another 
person/persons and to surrender it at birth.  The 
above practice is not acceptable to most of the 

1 ‘Malaysia expands health tourism and plans laws on fertility treatment’ Middle East Healthcare Intelligence (13 March 2011).

major religions in this country.  Such a surrogate 
pregnancy can also potentially lead to many legal 
dilemmas for the persons involved.2

Malaysian Medical Council (“MMC”) guidelines also 
state that the use of assisted reproductive technology 
(“ART”)3 is a prohibited practice and ethically 
unacceptable for unmarried couples.  Malaysia does 
not recognise same-sex marriages.

In 2009, the Health Ministry initiated the 
proposed Assisted Reproductive Technology 
Technique Services Act to address issues such as 
surrogacy, sperm and egg banking and sperm 
donation in consultation with various stakeholders, 
including religious groups, non-governmental 
organisations, doctors and government ministries.

Although no legislation is yet in place, the 
Standards for Assisted Reproductive Technology 
provides some guidance on the ‘minimum standards 
required for any ART facility operating in Malaysia’.  
The other act of relevance is the Human Tissues Act 
1974, which was based on the United Kingdom Human 
Tissues Act 1961.4  However, the Human Tissues Act 
1974 does not deal with human reproductive 
technologies, licensing of ART centres or with the 
manner of storage/disposal of gametes or embryos 
with the attendant moral, ethical and psychological 
issues.

In Malaysia, any proposed ART statute would 
need to consider the added complexity of the dual 
legal system for Muslims and non-Muslims.  This is 
because personal law (family law) for Muslims is 
governed by Sharia law, whereas non-Muslims are 
governed by civil law.5 

Apart from this, for those professing the Islamic 
and Catholic faith, involvement of third parties in the 
reproductive process in a legally binding marriage of a 
couple is prohibited.  In Islam, there is the added 
dimension of potential confusion caused to 
inheritance laws, which require the determination of a 
bloodline for inheritance rights.  The National Council 
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of Islamic Religious Affairs, on 12 June 2008, issued a 
fatwa prohibiting surrogacy6 for Muslims.

This article’s focus will be on the civil law 
surrogacy position vis-à-vis non-Muslims.

Surrogacy and Non-Muslims

In Malaysia, any surrogacy arrangement relating to the 
status of a child born as a result of a surrogacy 
arrangement remains unclear and there have been no 
reported Malaysian cases on surrogacy arrangements.  
A child who is born under a surrogacy agreement in 
Malaysia where the parties are non-Muslims would be 
governed by existing Malaysian legislation.

A commissioning couple engaging a surrogate 
who is implanted with third-party sperm and ova may 
be faced with some of the following issues:
 Which mother is legally recognised under the law 

— the mother who donates the ova or the 
surrogate?

 What is the status of the resulting child born?
 Are surrogacy agreements enforceable? 

Married Malaysian Surrogate

A surrogate mother who is married7 is considered to 
be the legal mother of the child and her husband, the 
father of the child, based on section 112 of the 
Evidence Act 1950,8 which provides:

The fact that any person was born during the 
continuance of a valid marriage between his 
mother and any man … shall be conclusive proof 
that he is the legitimate son of that man.

This results in favour of the surrogate mother who 
decides to keep the child.  The present laws provide 
her with sufficient recognition and protection of her 
rights as a mother over that child whose citizenship 
would follow the surrogate’s husband.

Unmarried Malaysian Surrogate

In the second scenario of an unmarried Malaysian 
surrogate mother, the child born is illegitimate.  The 
surrogate holds sole guardianship and custodial rights 
and the child’s citizenship would follow hers.9  The 
commissioning father as the biological father is not 
vested with any rights over the child.

Adoption

However, if the surrogate mother is willing to give up 
the child, the commissioning parents (and natural 
father) may then adopt the child.  Section 2 of the 
Adoption Act 1952 provides that:

“Father” in relation to an illegitimate child means 
the natural father. 

In a proposed adoption, the written consent of the 
surrogate mother is required and the child and         
proposed adoptive parents must be ordinarily resident 
in West Malaysia.10  Payment or reward in           
consideration of the adoption of the child is forbidden 
under section 6(c) of the Adoption Act 1952.

Hence, the fees to be paid to the mother of a 
child to be given up for adoption are limited to 
pregnancy and birth-related medical expenses.  Any 
sums paid for the child that are not sanctioned by the 
court may jeopardise the prospects of any proposed 
adoption.

Based on the above, for a commissioning couple 
to acquire legal rights over the child born out of 
surrogacy, an adoption order is required.  However, an 
adoption order would not automatically confer 
Malaysian citizenship upon the resulting child.

Citizenship

A child born in Malaysia to a surrogate who is 
stateless, would likewise inherit her statelessness.  
This legal dimension of the child’s citizenship requires 
consideration. In the case of Malaysian commissioning 
parents, an application for citizenship may be made 
for the child under Article 15A of the Federal 
Constitution.  However, this is at the discretion of the 

Malaysian Home Minister, to be exercised based on 
certain guiding factors.11

Non-Malaysian commissioning parents would 
need to ascertain the legal position for citizenship in 
their respective home countries to avoid the 
citizenship quandary as illustrated by the Indian 
experience of the Baby Manji case.12

The Child’s Birth Certi�cate

There have been instances of commissioning parents 
acting in concert with the surrogate to falsify the 
registration and birth of the child to reflect the 
commissioning parents’ name (instead of the 
surrogate mother’s).  In Malaysia, this is a criminal act 
under section 466 of the Penal Code that carries a 
maximum seven-year prison sentence or fine.

Legality of Surrogacy Agreements

Any surrogacy agreement made between the 
commissioning parents and the surrogate mother may 
be rendered void for being against public policy under 
section 24(e) of the Contracts Act 1950, which 
provides that, ‘the court regards it as immoral, or 
opposed to public policy … Every agreement of which 
the object or consideration is unlawful is void’.

The issue has yet to be tested in the local courts.  
As it stands, the law leans in favour of the surrogate 
who would be under no contractual obligation to hand 
over the baby to the commissioning parents.  Thus, 
any claim for damages by the commissioning parents 
for breach of a surrogacy contract for expenses 
incurred would have poor prospects of success.  There 
is every likelihood that the Malaysian courts may 
adopt the reasoning used in Baby M13 to strike down 
the surrogacy contract where the surrogate mother 
had formed a psychological tie to the baby and chose 
not to honour the agreement.  The court in Baby M 
found the said agreement to be against public policy 
saying:

This is the sale of a child, or at the very least, the 
sale of a mother’s right to her child … Almost 
every evil that prompted the prohibition on the 
payment of money in connection with adoptions 
exists here. 

Possible Maintenance Claims by a Surrogate 
Mother

In the event a surrogacy contract is held 
unenforceable by the commissioning parents, there 
remains the possibility of a surrogate mother seeking 
maintenance of the child against the commissioning 
father, relying on section 3(2) of the Married Women 
and Children (Maintenance) Act 1950, which provides:

If any person neglects or refuses to maintain an 
illegitimate child of his which is unable to 
maintain itself, a court upon due proof thereof, 
may order such person to make such monthly 
allowance, as the court deems reasonable.

This provision was considered in Koh Lai Kiow v Low 
Nam Hui [2005] 3 CLJ 139, where the court held that a 
mother would need to prove by extrinsic evidence (eg 
DNA testing) that the father is the biological father of 
the child.  Once established, the father could be 
ordered to pay a reasonable sum of maintenance 
depending on the facts of each case.

If the Surrogate Mother is a Non-Malaysian and 
Delivers the Baby in Malaysia

This course of action should be approached with 
extreme caution.  Due to the lack of a regulatory body 
to oversee surrogacy arrangements, this may open the 
floodgates to commercial exploitation of marginalised 
foreign women.  In Malaysia, the provisions of the 
Anti-Trafficking in Persons Act 2007 need to be 
considered in the context of foreign surrogates being 
flown into the country by commissioning parents.

Section 12 of the Anti-Trafficking in Persons Act 
2007 states:

Any person, who traffics in persons not being a 
child, for the purpose of exploitation, shall on 
conviction, be punished with imprisonment for a 
term not exceeding fifteen years, and shall also 
be liable to fine.

Section 2 defines ‘exploitation’ as ‘all forms of sexual 
exploitation, forced labour or services, slavery or 
practices similar to slavery, servitude, any illegal 
activity or the removal of human organs.’  ‘Trafficking 
in persons’ is defined as ‘all actions involved in 
acquiring or maintaining the labour or services of a 
person through coercion, and includes the act of 
recruiting, conveying, transferring, harbouring, 

providing or receiving a person for the purposes of this 
Act’.

The other relevant provisions are sections 13 to 
19 of the Anti-Trafficking in Persons Act 2007.  There 
are additional legal pitfalls for commissioning parents 
to avoid contravening, inter alia, that:
 The foreign surrogate is not a trafficked person;
 They have not been coerced to provide surrogacy 

services.  Studies have indicated that economics is 
the primary motivation and surrogates come from 
lower class women of colour14; or

 They have not been coerced to travel to Malaysia.

The surrogate must not travel using fraudulent 
travel/identity documents.15  Breaches of the 
Anti-Trafficking in Persons Act 2007 attract severe 
penalties, which include heavy prison terms and 
substantial fines.  Section 16 of the said Act also 
provides that the consent of the trafficked person is 
not a defence under a prosecution under the act.  As 
addressed in the earlier paragraphs, any child born in 
Malaysia of a foreign surrogate mother would inherit 
her nationality (if she is unmarried).

Conclusion

Approximately 15 per cent of the Malaysian 
population16 are unable to have children.  A Sin Chew 
Daily news item dated 12 July 2009 referred to a 
United Nations report, stating that the country’s 
fertility rate had dropped from 3.6 babies per couple 
in 1990 to 2.6 babies.  The article quoted the Health 
Minister Liow Tiong Lai who said: “Many of the 
couples will remain childless unless they are helped 
using the ‘assisted reproductive technology’ 
technique’ … Liow said between 10 and 15 per cent of 
childless couples in the country, aged between 30 and 
40, had fertility problems (AFP).”17

Due to the benefits that it offers to infertile 
couples, ART technology and surrogacy are permanent    
features of the Malaysian medical landscape.  
Regrettably, the Malaysian legal position for surrogacy 
arrangements remains rudimentary.  Comprehensive 
legislation is needed to keep abreast of the progress of 
modern reproductive technology to address the 
myriad complex issues.  These issues include, inter 
alia, the legal status of the commissioning couple, the 
surrogate, the resulting child, the gamete donors, sex 
selection, storage/disposal of spare embryos, 

2  ‘Assisted Reproduction’ The Malaysian Medical Council MMC Guideline 003/2006. 
3  Prepared by Standards for ART Laboratories Working Committee, Medical Development Division, Ministry of Health dated October 

2012. 
4  Fadilah Abd Rahman ‘Regulating Embryo Research: United Kingdom as a model and the position of Islam in Malaysia’ (2012) 1 LNS(A) 

lxi.
5    The Law Reform (Marriage and Divorce) Act of 1976.
6    See 

www.e-fatwa.gov.my/fatwa-kebangsaan/hukummenggunakan-kaedah-khidmat-ibu-tumpang-surrogatemotherhood-untuk-mendapatka
n: ‘The 80th Muzakarah (Conference) of the Fatwa Committee National Council of Islamic Religious Affairs Malaysia held on 1st–3rd 
February 2008 has discussed on the ruling obtaining the service of surrogate mother to have a child.  The Committee has decided that 
surrogacy is forbidden in Islam even if the sperm and ovum were taken from a married couple as this will bring genetic confusion to the 
unborn baby’. 

7  Section 87 of the Law Reform (Marriage and Divorce) Act 1976 — definition of child.
8  The Evidence Act 1950 applies to Muslims and non-Muslims.

9  Article 14(1)(b) of the Federal Constitution.
10  Section 4(3) of the Adoption Act 1952. 
11  M Navin citizenship case in the Court of Appeal reported on 29 July 2015, available at: 

http://my.news.qa2p.global.media.yahoo.com/court-dismisses-ministry-appealdeny-101614618.html and Hansard Parliamentary 
Debates dated 31 January 1962 at p 4528 where it is stated that the law ‘gives the Government discretion to register a person under the 
age of 21 as a citizen, if the Government thinks that there are grounds for registering such persons as citizens.  I cannot, of course, state 
here the circumstances.  If the Government thinks that a child probably has no parents here, or who obviously has attachment to the 
country, in such a case possibly the Government will register him as a citizen.  This is merely to give discretion to the Government in 
cases of hardship and in cases where Government thinks that it is in the interest of the child and the country that the child be registered 
as a citizen. It is a new one’.

12  Baby Manji Yamada v Union of India (UOI) and Another (2008) 13 SCC 518.

13  In the Matter of Baby M 217 N J Super Ch 313.
14  Jay R Combs, ‘Stopping the Baby-Trade: Affirming the Value of Human Life Through the Invalidation of Surrogacy Contracts’ (1999) 29 N 

M L R 407.
15  Section 18 of the Anti-Trafficking in Persons Act 2007.
16  Estimated at 27 million as at 2009.
17  Sin Chew Daily online news item dated 12 July 2009 available at: www.mysinchew.com/node/27091#sthash.rIA0MuPM.dpuf.

remedies for breakdown in the surrogacy 
arrangement, refusal of commissioning parents to 
take the child if born with disabilities, the possibility of 
death of one or both of the commissioning parents 
and/or unsuccessful outcomes.

The human aspect should not be forgotten as the 
pregnancy results in an intimate psychological 
bonding between the surrogate and the child.  In many 
other countries (eg Australia), where altruistic 
surrogacy is permitted, criminal background checks, 
psychological assessment and counseling are a 
mandatory and integral part of the process for the 
commissioning parents and the surrogate (and her 
partner).

Malaysia has yet to take any firm position 
vis-à-vis commercial and/or altruistic surrogacy.  This 
is in stark contrast with neighbouring Thailand, which 
has, since 30 July 2015,18 banned commercial 
surrogacy for foreigners and same-sex couples under 
the Protection of Children Born from Assisted 
Reproductive Technologies Act.  This development 
arose from the controversial Baby Gammy case,19 

where an Australian commissioning couple had 
abandoned one twin born with a hole in the heart and 
Down’s Syndrome while taking the normal baby girl.  
The commissioning father, David Farnell, was also 
reportedly a child sex abuser.

Clearly, inaction can no longer be an option.  The 
Malaysian Government is urged to resume legislative 
efforts for comprehensive regulation and consistent 
monitoring of reproductive medicine practices in the 
areas of IVF/surrogacy procedures and 
biomedical/embryo research in order to provide 
certainty as to the rights and obligations of parties to a 
surrogacy.  Non-legislation creates a dangerous legal 
lacuna in which the rights of the commissioning 
parents, surrogate and the resulting child remain 
unprotected, leading to potentially devastating 
outcomes for the parties concerned.

This article has been published twice prior.  First 
time in the IPBA Newsletter [Vol. 8(1) 2015] and then 
in Shook Lin & Bok’s internal newsletter — the Legal 
Nexus [Vol. 11(1) 2016] which is also made available 
on its website.

18  Available at: www.bangkokpost.com/news/general/638264/law-banning-commercial-surrogacy-takeseffect.
19  Available at: www.theguardian.com/world/2014/aug/07/gammy-child-protection-officers-contact-australian-couple.

What has gender equality got to do with religious 
freedom?  In this paper, I offer a gendered response by 
drawing from my research interests and expertise in 
women’s human rights in religions as well as 
sexualities and religions within a Southeast Asian 
context.  The two key premises that I will address here 
are: 1) the realisation that the right to freedom of 
religion is inextricably connected with gender 
equality; and 2) critical relativism is a way forward that 
effectively negotiates the tensions in realising the right 
to freedom of religion and gender equality.  And I 
begin with defining the right to freedom of religion or 
more specifically, the “right to freedom of thought, 
conscience and religion”.     

According to Article 18 of the Universal 
Declaration of Human Rights, “Everyone has the right 
to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief, 
and freedom, either alone or in community with 
others and in public or private, to manifest his religion 
or belief in teaching, practice, worship and 
observance” (United Nations, 1948).  This is echoed in 
Article 1(1) of the 1981 Declaration on the Elimination 
of All Forms of Intolerance and of Discrimination 
Based on Religion or Belief.  Article 1(2) of the 1981 

Declaration goes on to state that, “No one shall be 
subject to coercion which would impair his freedom to 
have a religion or belief of his choice”.  And Article 1(3) 
continues with: “Freedom to manifest one’s religion or 
beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public 
safety, order, health or morals or the fundamental 
rights and freedoms of others” (United Nations, 1981). 

These Declarations, among others, enshrine the 
right to freedom of religion as a fundamental human 
right and this freedom encompasses “internal 
freedom” and “external freedom”.  The former 
“denotes the individual’s inner private domain” and 
the latter, “denotes the outer, often public, domain” 
(Tahzib-Lie, 2000, p. 967).  These private-public spaces 
for the “teaching, practice, worship and observance” 
of a person’s “religion or belief” often become sites of 
contestation between competing ideologies and 
practices.  Whilst violations of this freedom is, as 
prescribed, morally wrong, States (including its 
apparatuses, eg legal system) may exercise a “margin 
of appreciation” in curtailing this right to freedom of 
religion in specific and special circumstances, eg 
where the interest of the common good takes 
precedence over individual rights.  In this sense, the 

right to freedom of religion is neither an absolute nor 
a universal right, ie justified and operational in every 
circumstance for all persons at all times and all places. 

Given the “margin of appreciation” in 
operationalising the right to freedom of religion, how 
would gender further inflect one’s understanding of 
this right?  On the one hand, this consideration may be 
considered moot or irrelevant by some as 
fundamental rights such as the right to freedom of 
religion are deemed to be accessible and equally 
accessible by women and men.  It is thus 
gender-neutral.  On the other hand, this consideration 
is highly relevant because we are cognisant (and for 
many, this is a lived experience) that fundamental 
rights such as the right to freedom of religion, among 
a host of others, are neither accessible nor equally 
accessible by most women as they are, most men.  
Gender inequality is thus disproportionately and 
differently experienced by women.  There are in other 
words, biases that abound in the rhetoric and practice 
of rights and much of these biases are gendered.  So 
contrary to the proponents of the first cardinal 
principle of human rights — which is inalienability — 
not all human beings are born equal in dignity.  
Contrary to proponents of the second cardinal 
principle of human rights — which is universality — as 
not all are equal in human dignity, not all human 
beings are accorded and equally accorded rights (eg 
most women, some men, sexual, ethnic, religious 
minorities, indigenous peoples, etc).  And contrary to 
proponents of the third cardinal principle of human 
rights — which is inviolability — as a consequence of 
the first two transgressions, violations of rights 
abound. 

Where these violations are targeted at specific 
groups on account of their sex, gender, sexuality, age, 
ethnicity, religious persuasion and nationality, we find 
the intersection of freedom of religion and gender, 
among other axes of identity.  Violations of 
fundamental rights as a result of such intersectionality 
are similarly disproportionately and differently 
experienced by women and gender and sexual 
minorities in particular, eg gender-based 
discrimination and gender-based violence.

Thus the right to freedom of religion and 
women’s human rights, as the foundational premise 
for gender equality, are indivisible: women can only 
enjoy the right to freedom of religion if their 
fundamental right to equality is protected.  In this 
sense, no single right ought to take precedence over 
other rights.  This is the fourth cardinal principle of 
women’s rights as human rights — indivisibility.  As 
Alison Stuart maintains, “While women may have the 
right to join or leave a religion, if only men dictate the 
content of that religion, they are disenfranchised 

within the religion that gives meaning to their 
lives…[and] this disenfranchisement has serious 
repercussions for gender equality” (Stuart, 2010, p. 
431).  Such an insight has wide-ranging repercussions 
as operationalising the right to freedom of religion, 
entails a critical review of gender equality in religions.  
Feminist standpoint epistemologies founded on the 
knowledge and praxis of feminist theorists, feminist 
theologians, feminist jurisprudence and feminist 
activists in particular, have offered such a critical 
review but reiterating the wealth of these insights lies 
beyond the scope of this paper.

Having established the interconnectedness of 
freedom of religion and gender equality, it is fitting, at 
this juncture, to turn to the singular women’s treaty, 
the 1979 United Nations-adopted Convention on the 
Elimination of All Forms of Discrimination Against 
Women.  Whilst the Convention does not explicitly 
mention “belief” or “religion” but under the term 
“cultural” (which cultural anthropologists would 
assert, includes religion or belief), it offers two 
relevant Articles (UN Women, 1979).  And these are:

Article 3 
States Parties shall take in all fields, in particular 
in the political, social, economic and cultural 
fields, all appropriate measures, including 
legislation, to ensure the full development and 
advancement of women, for the purpose of 
guaranteeing them the exercise and enjoyment 
of human rights and fundamental freedoms on a 
basis of equality with men.

Article 5 
States Parties shall take all appropriate measures: 
(a) To modify the social and cultural patterns of 
conduct of men and women, with a view to 
achieving the elimination of prejudices and 
customary and all other practices which are 
based on the idea of the inferiority or the 
superiority of either of the sexes or on 
stereotyped roles for men and women. 

It is evident from the Articles above that the right to 
freedom of religion is inseparable from gender 
equality in religion, as cultures and religions have been 
identified, along with the “political, social, economic” 
as “fields” where gender-based discrimination 
potentially abound.  Cultures and religions are, more 
often than not, perceived as hotbeds for gender-based 
discrimination as biased cultural practices and 
interpretations of religious texts not only articulate 
but also reify, with the weight of tradition and Divine 
will and Law, “the idea of the inferiority [of women] or 
the superiority of [men]”.  As such, 
gender-discriminatory cultural practices and biased 

interpretations of religious texts, especially when the 
name of God is invoked, seem immutable, unchanging 
or unable to change.  The Convention offers similar 
uncompromising grounds for conduct: in situations 
where “social and cultural patterns of conduct of men 
and women” are not compatible with gender equality 
or women’s human rights, States Parties are obliged to 
“take all appropriate measures” to “modify [such] 
social and cultural patterns”.  The universal (women’s 
human rights or gender equality) as such, takes 
precedence over the particular that finds expression in 
the gendered practice of cultures and religions. 

The competing claims of ascendency, in bringing 
the conventions home (operationalising rights in local 
contexts), are apparent.  On one end, we have cultural 
relativism arising from the “fields” of cultures and 
religions where its key proponents insist on the right 
to freedom of religion and practice — hence the 
particular — over universal values.  In some instances, 
the right to freedom of religion and practice endorses 
the legitimacy of tradition, including harmful ones 
along with the integrity of belief and praxis as 
extensions of cultural and religious identities, eg 
female genital mutilation (as differentiated from 
female circumcision), child marriage, etc.  On the 
other end, we have universalism where its key 
proponents insist on the (universal) right to equality 
over particularised values or ideologies, eg cultures 
and religions.  In these instances, the privileging of the 
universal bypasses the legitimacy of tradition and this 
is endorsed precisely because some traditions are 
harmful.  However, such privileging also inadvertently 
discounts the integrity of belief and praxis as 
extensions of cultural and religious identities.  
Uninformed universalism and cultural relativism are 
ideological pitfalls to avoid.  Where cultural relativism 
is uninformed by universal values, this dangerously 
slides into “moral relativism” which in turn, leads to a 
blind adherence to harmful cultural and religious 
practices that is unchecked by principles of gender 
equality.  And where universalism does not engage 
with the particularities of cultural and religious beliefs 
and practices, this problematically slides into “moral 
imperialism” which in turn, leads to a blind adherence 
to United Nations conventions at the expense of the 
integrity of local cultures and religions (Matsuoka, 
2007, p. 55). 

Such an approach — often touted as the way 
forward — which positions universalism (right to 
equality) and cultural relativism (right to freedom of 
religion) as competing discourses has thus been 
critiqued as inadequate and ineffective in 
operationalising freedom of religion and gender 
equality in religions.  Meghana Nayak aptly terms this 
approach as “secular universalism” where the 

universal branding of universalism “is indubitably 
sutured to secularism… [and is represented] as 
naturally and inherently better for gender equality and 
religion/culture as being synonymous with gender 
hierarchy and oppression” (Nayak, 2013, p. 121).  In 
contrast to the mostly Western approach in 
secularising human rights discourses and practice, 
individuals and collectives (eg movements) whose 
activism is informed by both rights-based and 
faith-based frameworks know this to be a false 
dichotomy.  One can be a proponent of the right to 
equality and the right to freedom of religion rather 
than choose either/or standpoints.  This strategy that 
goes beyond the economy of the dualism of either a 
universal or particular standpoint is what I have 
termed as critical relativism (Bong, 2006).  This 
strategy is differentiated from “moral relativism” as it 
is not only informed by but also engaged with 
universal values and in doing so, offers a sustained, 
concerted and fuller response as opposed to opting 
for either universalism or cultural relativism as the way 
forward. 

To illustrate, a critical relativist standpoint and 
praxis firstly moves beyond the competing claims for 
ascendency between the discourses of rights and 
religions.  Sisters in Islam, a feminist Muslim women’s 
non-governmental organisation in Malaysia embodies 
such a standpoint and praxis.  They show how donning 
the tudung (veil) is fundamentally a woman’s 
“sovereign choice” and this has basis not only from the 
Qur’an but also women’s human rights.  The tudung 
can be both an expression of the right to freedom of 
religion and practice and a woman’s right to bodily 
integrity when she is not compelled or coerced into it 
but rather willingly wears it (or not) as an embodiment 
of her personhood and piety (Sisters in Islam, 2006).

Secondly, a critical relativist standpoint and 
praxis recognises the pluralism and attendant 
messiness of knowing and doing rights in religions.  
For example, the bissus, Indonesia’s ‘fifth gender’, in 
taking on the role of shamans in the community have 
culturally been looked upon as a “sacred gender” 
although this status has come into decline.  In their 
struggle for legitimacy in relation to marriage equality, 
they draw on firstly the rights discourse in terms of 
their constitutional right to establish a family, as 
framed in the Yogyakarta Principles (ICJ, 2007) which 
presents the most comprehensive document on 
sexual reproductive health and rights.  The bissus also 
draw from cultural and religious discourses on “gender 
variance”.  Gender transcendent minorities like the 
bissus, challenge dualistic sex/gender norms that 
prescribe only two ways of being: one born male 
ought to be gendered masculine and one born female 
ought to be gendered feminine and both ought to 

desire the opposite sex.  Such sex/gender norms are 
the foundational premise of the natural family that 
exclude many “unruly bodies” who fall outside this 
heteronormative centre (heterosexuality made the 
norm) (Wieringa, 2013, p. 97). 

Finally, a critical relativist standpoint and praxis 
gives legitimacy to the universal and particular as 
these are mutually constitutive.  Given the lived reality 
of poverty and over population in the Philippines, the 
Responsible Parenthood and Reproductive Health Act 
of 2012 in the Catholic-majority state is 
ground-breaking because the Supreme Court ruled 
that the Act does not violate “constitutional provisions 
guaranteeing the right to life”.  It firstly, grants 
legitimacy to the right of poor women, single women 
and other vulnerable persons to accessible, affordable 
sexual and reproductive healthcare, in promoting 
family planning and legalising post-abortion medical 
care.  It is ground-breaking given the Catholic Church’s 
admonishment of abortion as a sinful practice.  
Secondly, the Act similarly grants legitimacy to 
conscientious objectors among service providers by 
not criminalising them for non-compliance with the 
Act based on “his or her religious beliefs” in situations 
that are not classified as “emergency” or 
“life-threatening” (Torres-Tupas, 2014).

In the instances above, the right to equality and 
the right to religious freedom intersect in diverse 
social-cultural contexts in Southeast Asia where 
cultures and religions continue to substantively impact 
sexual reproductive health and rights (“SHRH”).  In the 
instances above, the right to gender equality as a 
universal value is appreciated as mutually constitutive 
of the right to religious freedom.  Fundamentally, 
these rights are mutually impacting: the integrity of 
the human person and the integrity of cultures and 
religions find an equilibrium through the lived realities 
of women who choose to veil or not, transgender 
shamans and all who are in need of affordable, 
accessible and comprehensive SRHR services.  In sum, 
to operationalise critical relativism is to more 
meaningfully realise the right to freedom of religion 
and gender equality.
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The Malaysian Government has, in recent years, 
identified the health tourism industry, including 
reproductive treatment, as one of the national key 
economic areas for promotion by the Malaysian 
Healthcare Tourism Council1 for increasing revenue for 
the country.

Here in Malaysia, modern medical reproductive 
technologies have become readily available to assist 
couples with infertility issues.  The cost of such 
treatment is low compared to neighbouring countries.  
The medical tourism boom has resulted in the 
mushrooming of local fertility clinics offering 
reproductive medicine and fertility treatment (eg 
artificial insemination (“AI”), in vitro fertilisation 
(“IVF”), gamete intrafallopian transfer (“GIFT”), zygote 
intrafallopian transfer (“ZIFT”), intracytoplasmic 
sperm injection (“ICSI”)) in our big cities.  However, 

there is a lack of proper legislation and the 
reproductive industry is woefully unregulated.

In the context of surrogacy, as infertility is 
perceived as a social stigma, not many couples are 
willing to come forward to share their experiences.  
Unsurprisingly, there is a lack of publicly available 
statistics on the surrogacy industry, be it commercial 
or altruistic.

In 2006, the Malaysian Medical Association 
produced guidelines for assisted reproduction and on 
the subject of surrogacy, there is only one paragraph, 
which is reproduced in full below.

12. SURROGACY
In a surrogate arrangement a woman agrees to 
become pregnant and bear a child for another 
person/persons and to surrender it at birth.  The 
above practice is not acceptable to most of the 

1 ‘Malaysia expands health tourism and plans laws on fertility treatment’ Middle East Healthcare Intelligence (13 March 2011).

major religions in this country.  Such a surrogate 
pregnancy can also potentially lead to many legal 
dilemmas for the persons involved.2

Malaysian Medical Council (“MMC”) guidelines also 
state that the use of assisted reproductive technology 
(“ART”)3 is a prohibited practice and ethically 
unacceptable for unmarried couples.  Malaysia does 
not recognise same-sex marriages.

In 2009, the Health Ministry initiated the 
proposed Assisted Reproductive Technology 
Technique Services Act to address issues such as 
surrogacy, sperm and egg banking and sperm 
donation in consultation with various stakeholders, 
including religious groups, non-governmental 
organisations, doctors and government ministries.

Although no legislation is yet in place, the 
Standards for Assisted Reproductive Technology 
provides some guidance on the ‘minimum standards 
required for any ART facility operating in Malaysia’.  
The other act of relevance is the Human Tissues Act 
1974, which was based on the United Kingdom Human 
Tissues Act 1961.4  However, the Human Tissues Act 
1974 does not deal with human reproductive 
technologies, licensing of ART centres or with the 
manner of storage/disposal of gametes or embryos 
with the attendant moral, ethical and psychological 
issues.

In Malaysia, any proposed ART statute would 
need to consider the added complexity of the dual 
legal system for Muslims and non-Muslims.  This is 
because personal law (family law) for Muslims is 
governed by Sharia law, whereas non-Muslims are 
governed by civil law.5 

Apart from this, for those professing the Islamic 
and Catholic faith, involvement of third parties in the 
reproductive process in a legally binding marriage of a 
couple is prohibited.  In Islam, there is the added 
dimension of potential confusion caused to 
inheritance laws, which require the determination of a 
bloodline for inheritance rights.  The National Council 

of Islamic Religious Affairs, on 12 June 2008, issued a 
fatwa prohibiting surrogacy6 for Muslims.

This article’s focus will be on the civil law 
surrogacy position vis-à-vis non-Muslims.

Surrogacy and Non-Muslims

In Malaysia, any surrogacy arrangement relating to the 
status of a child born as a result of a surrogacy 
arrangement remains unclear and there have been no 
reported Malaysian cases on surrogacy arrangements.  
A child who is born under a surrogacy agreement in 
Malaysia where the parties are non-Muslims would be 
governed by existing Malaysian legislation.

A commissioning couple engaging a surrogate 
who is implanted with third-party sperm and ova may 
be faced with some of the following issues:
 Which mother is legally recognised under the law 

— the mother who donates the ova or the 
surrogate?

 What is the status of the resulting child born?
 Are surrogacy agreements enforceable? 

Married Malaysian Surrogate

A surrogate mother who is married7 is considered to 
be the legal mother of the child and her husband, the 
father of the child, based on section 112 of the 
Evidence Act 1950,8 which provides:

The fact that any person was born during the 
continuance of a valid marriage between his 
mother and any man … shall be conclusive proof 
that he is the legitimate son of that man.

This results in favour of the surrogate mother who 
decides to keep the child.  The present laws provide 
her with sufficient recognition and protection of her 
rights as a mother over that child whose citizenship 
would follow the surrogate’s husband.

Unmarried Malaysian Surrogate

In the second scenario of an unmarried Malaysian 
surrogate mother, the child born is illegitimate.  The 
surrogate holds sole guardianship and custodial rights 
and the child’s citizenship would follow hers.9  The 
commissioning father as the biological father is not 
vested with any rights over the child.

Adoption

However, if the surrogate mother is willing to give up 
the child, the commissioning parents (and natural 
father) may then adopt the child.  Section 2 of the 
Adoption Act 1952 provides that:

“Father” in relation to an illegitimate child means 
the natural father. 

In a proposed adoption, the written consent of the 
surrogate mother is required and the child and         
proposed adoptive parents must be ordinarily resident 
in West Malaysia.10  Payment or reward in           
consideration of the adoption of the child is forbidden 
under section 6(c) of the Adoption Act 1952.

Hence, the fees to be paid to the mother of a 
child to be given up for adoption are limited to 
pregnancy and birth-related medical expenses.  Any 
sums paid for the child that are not sanctioned by the 
court may jeopardise the prospects of any proposed 
adoption.

Based on the above, for a commissioning couple 
to acquire legal rights over the child born out of 
surrogacy, an adoption order is required.  However, an 
adoption order would not automatically confer 
Malaysian citizenship upon the resulting child.

Citizenship

A child born in Malaysia to a surrogate who is 
stateless, would likewise inherit her statelessness.  
This legal dimension of the child’s citizenship requires 
consideration. In the case of Malaysian commissioning 
parents, an application for citizenship may be made 
for the child under Article 15A of the Federal 
Constitution.  However, this is at the discretion of the 

Malaysian Home Minister, to be exercised based on 
certain guiding factors.11

Non-Malaysian commissioning parents would 
need to ascertain the legal position for citizenship in 
their respective home countries to avoid the 
citizenship quandary as illustrated by the Indian 
experience of the Baby Manji case.12

The Child’s Birth Certi�cate

There have been instances of commissioning parents 
acting in concert with the surrogate to falsify the 
registration and birth of the child to reflect the 
commissioning parents’ name (instead of the 
surrogate mother’s).  In Malaysia, this is a criminal act 
under section 466 of the Penal Code that carries a 
maximum seven-year prison sentence or fine.

Legality of Surrogacy Agreements

Any surrogacy agreement made between the 
commissioning parents and the surrogate mother may 
be rendered void for being against public policy under 
section 24(e) of the Contracts Act 1950, which 
provides that, ‘the court regards it as immoral, or 
opposed to public policy … Every agreement of which 
the object or consideration is unlawful is void’.

The issue has yet to be tested in the local courts.  
As it stands, the law leans in favour of the surrogate 
who would be under no contractual obligation to hand 
over the baby to the commissioning parents.  Thus, 
any claim for damages by the commissioning parents 
for breach of a surrogacy contract for expenses 
incurred would have poor prospects of success.  There 
is every likelihood that the Malaysian courts may 
adopt the reasoning used in Baby M13 to strike down 
the surrogacy contract where the surrogate mother 
had formed a psychological tie to the baby and chose 
not to honour the agreement.  The court in Baby M 
found the said agreement to be against public policy 
saying:

This is the sale of a child, or at the very least, the 
sale of a mother’s right to her child … Almost 
every evil that prompted the prohibition on the 
payment of money in connection with adoptions 
exists here. 

Possible Maintenance Claims by a Surrogate 
Mother

In the event a surrogacy contract is held 
unenforceable by the commissioning parents, there 
remains the possibility of a surrogate mother seeking 
maintenance of the child against the commissioning 
father, relying on section 3(2) of the Married Women 
and Children (Maintenance) Act 1950, which provides:

If any person neglects or refuses to maintain an 
illegitimate child of his which is unable to 
maintain itself, a court upon due proof thereof, 
may order such person to make such monthly 
allowance, as the court deems reasonable.

This provision was considered in Koh Lai Kiow v Low 
Nam Hui [2005] 3 CLJ 139, where the court held that a 
mother would need to prove by extrinsic evidence (eg 
DNA testing) that the father is the biological father of 
the child.  Once established, the father could be 
ordered to pay a reasonable sum of maintenance 
depending on the facts of each case.

If the Surrogate Mother is a Non-Malaysian and 
Delivers the Baby in Malaysia

This course of action should be approached with 
extreme caution.  Due to the lack of a regulatory body 
to oversee surrogacy arrangements, this may open the 
floodgates to commercial exploitation of marginalised 
foreign women.  In Malaysia, the provisions of the 
Anti-Trafficking in Persons Act 2007 need to be 
considered in the context of foreign surrogates being 
flown into the country by commissioning parents.

Section 12 of the Anti-Trafficking in Persons Act 
2007 states:

Any person, who traffics in persons not being a 
child, for the purpose of exploitation, shall on 
conviction, be punished with imprisonment for a 
term not exceeding fifteen years, and shall also 
be liable to fine.

Section 2 defines ‘exploitation’ as ‘all forms of sexual 
exploitation, forced labour or services, slavery or 
practices similar to slavery, servitude, any illegal 
activity or the removal of human organs.’  ‘Trafficking 
in persons’ is defined as ‘all actions involved in 
acquiring or maintaining the labour or services of a 
person through coercion, and includes the act of 
recruiting, conveying, transferring, harbouring, 

providing or receiving a person for the purposes of this 
Act’.

The other relevant provisions are sections 13 to 
19 of the Anti-Trafficking in Persons Act 2007.  There 
are additional legal pitfalls for commissioning parents 
to avoid contravening, inter alia, that:
 The foreign surrogate is not a trafficked person;
 They have not been coerced to provide surrogacy 

services.  Studies have indicated that economics is 
the primary motivation and surrogates come from 
lower class women of colour14; or

 They have not been coerced to travel to Malaysia.

The surrogate must not travel using fraudulent 
travel/identity documents.15  Breaches of the 
Anti-Trafficking in Persons Act 2007 attract severe 
penalties, which include heavy prison terms and 
substantial fines.  Section 16 of the said Act also 
provides that the consent of the trafficked person is 
not a defence under a prosecution under the act.  As 
addressed in the earlier paragraphs, any child born in 
Malaysia of a foreign surrogate mother would inherit 
her nationality (if she is unmarried).

Conclusion

Approximately 15 per cent of the Malaysian 
population16 are unable to have children.  A Sin Chew 
Daily news item dated 12 July 2009 referred to a 
United Nations report, stating that the country’s 
fertility rate had dropped from 3.6 babies per couple 
in 1990 to 2.6 babies.  The article quoted the Health 
Minister Liow Tiong Lai who said: “Many of the 
couples will remain childless unless they are helped 
using the ‘assisted reproductive technology’ 
technique’ … Liow said between 10 and 15 per cent of 
childless couples in the country, aged between 30 and 
40, had fertility problems (AFP).”17

Due to the benefits that it offers to infertile 
couples, ART technology and surrogacy are permanent    
features of the Malaysian medical landscape.  
Regrettably, the Malaysian legal position for surrogacy 
arrangements remains rudimentary.  Comprehensive 
legislation is needed to keep abreast of the progress of 
modern reproductive technology to address the 
myriad complex issues.  These issues include, inter 
alia, the legal status of the commissioning couple, the 
surrogate, the resulting child, the gamete donors, sex 
selection, storage/disposal of spare embryos, 

2  ‘Assisted Reproduction’ The Malaysian Medical Council MMC Guideline 003/2006. 
3  Prepared by Standards for ART Laboratories Working Committee, Medical Development Division, Ministry of Health dated October 

2012. 
4  Fadilah Abd Rahman ‘Regulating Embryo Research: United Kingdom as a model and the position of Islam in Malaysia’ (2012) 1 LNS(A) 

lxi.
5    The Law Reform (Marriage and Divorce) Act of 1976.
6    See 

www.e-fatwa.gov.my/fatwa-kebangsaan/hukummenggunakan-kaedah-khidmat-ibu-tumpang-surrogatemotherhood-untuk-mendapatka
n: ‘The 80th Muzakarah (Conference) of the Fatwa Committee National Council of Islamic Religious Affairs Malaysia held on 1st–3rd 
February 2008 has discussed on the ruling obtaining the service of surrogate mother to have a child.  The Committee has decided that 
surrogacy is forbidden in Islam even if the sperm and ovum were taken from a married couple as this will bring genetic confusion to the 
unborn baby’. 

7  Section 87 of the Law Reform (Marriage and Divorce) Act 1976 — definition of child.
8  The Evidence Act 1950 applies to Muslims and non-Muslims.

9  Article 14(1)(b) of the Federal Constitution.
10  Section 4(3) of the Adoption Act 1952. 
11  M Navin citizenship case in the Court of Appeal reported on 29 July 2015, available at: 

http://my.news.qa2p.global.media.yahoo.com/court-dismisses-ministry-appealdeny-101614618.html and Hansard Parliamentary 
Debates dated 31 January 1962 at p 4528 where it is stated that the law ‘gives the Government discretion to register a person under the 
age of 21 as a citizen, if the Government thinks that there are grounds for registering such persons as citizens.  I cannot, of course, state 
here the circumstances.  If the Government thinks that a child probably has no parents here, or who obviously has attachment to the 
country, in such a case possibly the Government will register him as a citizen.  This is merely to give discretion to the Government in 
cases of hardship and in cases where Government thinks that it is in the interest of the child and the country that the child be registered 
as a citizen. It is a new one’.

12  Baby Manji Yamada v Union of India (UOI) and Another (2008) 13 SCC 518.

13  In the Matter of Baby M 217 N J Super Ch 313.
14  Jay R Combs, ‘Stopping the Baby-Trade: Affirming the Value of Human Life Through the Invalidation of Surrogacy Contracts’ (1999) 29 N 

M L R 407.
15  Section 18 of the Anti-Trafficking in Persons Act 2007.
16  Estimated at 27 million as at 2009.
17  Sin Chew Daily online news item dated 12 July 2009 available at: www.mysinchew.com/node/27091#sthash.rIA0MuPM.dpuf.

remedies for breakdown in the surrogacy 
arrangement, refusal of commissioning parents to 
take the child if born with disabilities, the possibility of 
death of one or both of the commissioning parents 
and/or unsuccessful outcomes.

The human aspect should not be forgotten as the 
pregnancy results in an intimate psychological 
bonding between the surrogate and the child.  In many 
other countries (eg Australia), where altruistic 
surrogacy is permitted, criminal background checks, 
psychological assessment and counseling are a 
mandatory and integral part of the process for the 
commissioning parents and the surrogate (and her 
partner).

Malaysia has yet to take any firm position 
vis-à-vis commercial and/or altruistic surrogacy.  This 
is in stark contrast with neighbouring Thailand, which 
has, since 30 July 2015,18 banned commercial 
surrogacy for foreigners and same-sex couples under 
the Protection of Children Born from Assisted 
Reproductive Technologies Act.  This development 
arose from the controversial Baby Gammy case,19 

where an Australian commissioning couple had 
abandoned one twin born with a hole in the heart and 
Down’s Syndrome while taking the normal baby girl.  
The commissioning father, David Farnell, was also 
reportedly a child sex abuser.

Clearly, inaction can no longer be an option.  The 
Malaysian Government is urged to resume legislative 
efforts for comprehensive regulation and consistent 
monitoring of reproductive medicine practices in the 
areas of IVF/surrogacy procedures and 
biomedical/embryo research in order to provide 
certainty as to the rights and obligations of parties to a 
surrogacy.  Non-legislation creates a dangerous legal 
lacuna in which the rights of the commissioning 
parents, surrogate and the resulting child remain 
unprotected, leading to potentially devastating 
outcomes for the parties concerned.

This article has been published twice prior.  First 
time in the IPBA Newsletter [Vol. 8(1) 2015] and then 
in Shook Lin & Bok’s internal newsletter — the Legal 
Nexus [Vol. 11(1) 2016] which is also made available 
on its website.

18  Available at: www.bangkokpost.com/news/general/638264/law-banning-commercial-surrogacy-takeseffect.
19  Available at: www.theguardian.com/world/2014/aug/07/gammy-child-protection-officers-contact-australian-couple.
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What has gender equality got to do with religious 
freedom?  In this paper, I offer a gendered response by 
drawing from my research interests and expertise in 
women’s human rights in religions as well as 
sexualities and religions within a Southeast Asian 
context.  The two key premises that I will address here 
are: 1) the realisation that the right to freedom of 
religion is inextricably connected with gender 
equality; and 2) critical relativism is a way forward that 
effectively negotiates the tensions in realising the right 
to freedom of religion and gender equality.  And I 
begin with defining the right to freedom of religion or 
more specifically, the “right to freedom of thought, 
conscience and religion”.     

According to Article 18 of the Universal 
Declaration of Human Rights, “Everyone has the right 
to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief, 
and freedom, either alone or in community with 
others and in public or private, to manifest his religion 
or belief in teaching, practice, worship and 
observance” (United Nations, 1948).  This is echoed in 
Article 1(1) of the 1981 Declaration on the Elimination 
of All Forms of Intolerance and of Discrimination 
Based on Religion or Belief.  Article 1(2) of the 1981 

Declaration goes on to state that, “No one shall be 
subject to coercion which would impair his freedom to 
have a religion or belief of his choice”.  And Article 1(3) 
continues with: “Freedom to manifest one’s religion or 
beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public 
safety, order, health or morals or the fundamental 
rights and freedoms of others” (United Nations, 1981). 

These Declarations, among others, enshrine the 
right to freedom of religion as a fundamental human 
right and this freedom encompasses “internal 
freedom” and “external freedom”.  The former 
“denotes the individual’s inner private domain” and 
the latter, “denotes the outer, often public, domain” 
(Tahzib-Lie, 2000, p. 967).  These private-public spaces 
for the “teaching, practice, worship and observance” 
of a person’s “religion or belief” often become sites of 
contestation between competing ideologies and 
practices.  Whilst violations of this freedom is, as 
prescribed, morally wrong, States (including its 
apparatuses, eg legal system) may exercise a “margin 
of appreciation” in curtailing this right to freedom of 
religion in specific and special circumstances, eg 
where the interest of the common good takes 
precedence over individual rights.  In this sense, the 

right to freedom of religion is neither an absolute nor 
a universal right, ie justified and operational in every 
circumstance for all persons at all times and all places. 

Given the “margin of appreciation” in 
operationalising the right to freedom of religion, how 
would gender further inflect one’s understanding of 
this right?  On the one hand, this consideration may be 
considered moot or irrelevant by some as 
fundamental rights such as the right to freedom of 
religion are deemed to be accessible and equally 
accessible by women and men.  It is thus 
gender-neutral.  On the other hand, this consideration 
is highly relevant because we are cognisant (and for 
many, this is a lived experience) that fundamental 
rights such as the right to freedom of religion, among 
a host of others, are neither accessible nor equally 
accessible by most women as they are, most men.  
Gender inequality is thus disproportionately and 
differently experienced by women.  There are in other 
words, biases that abound in the rhetoric and practice 
of rights and much of these biases are gendered.  So 
contrary to the proponents of the first cardinal 
principle of human rights — which is inalienability — 
not all human beings are born equal in dignity.  
Contrary to proponents of the second cardinal 
principle of human rights — which is universality — as 
not all are equal in human dignity, not all human 
beings are accorded and equally accorded rights (eg 
most women, some men, sexual, ethnic, religious 
minorities, indigenous peoples, etc).  And contrary to 
proponents of the third cardinal principle of human 
rights — which is inviolability — as a consequence of 
the first two transgressions, violations of rights 
abound. 

Where these violations are targeted at specific 
groups on account of their sex, gender, sexuality, age, 
ethnicity, religious persuasion and nationality, we find 
the intersection of freedom of religion and gender, 
among other axes of identity.  Violations of 
fundamental rights as a result of such intersectionality 
are similarly disproportionately and differently 
experienced by women and gender and sexual 
minorities in particular, eg gender-based 
discrimination and gender-based violence.

Thus the right to freedom of religion and 
women’s human rights, as the foundational premise 
for gender equality, are indivisible: women can only 
enjoy the right to freedom of religion if their 
fundamental right to equality is protected.  In this 
sense, no single right ought to take precedence over 
other rights.  This is the fourth cardinal principle of 
women’s rights as human rights — indivisibility.  As 
Alison Stuart maintains, “While women may have the 
right to join or leave a religion, if only men dictate the 
content of that religion, they are disenfranchised 

within the religion that gives meaning to their 
lives…[and] this disenfranchisement has serious 
repercussions for gender equality” (Stuart, 2010, p. 
431).  Such an insight has wide-ranging repercussions 
as operationalising the right to freedom of religion, 
entails a critical review of gender equality in religions.  
Feminist standpoint epistemologies founded on the 
knowledge and praxis of feminist theorists, feminist 
theologians, feminist jurisprudence and feminist 
activists in particular, have offered such a critical 
review but reiterating the wealth of these insights lies 
beyond the scope of this paper.

Having established the interconnectedness of 
freedom of religion and gender equality, it is fitting, at 
this juncture, to turn to the singular women’s treaty, 
the 1979 United Nations-adopted Convention on the 
Elimination of All Forms of Discrimination Against 
Women.  Whilst the Convention does not explicitly 
mention “belief” or “religion” but under the term 
“cultural” (which cultural anthropologists would 
assert, includes religion or belief), it offers two 
relevant Articles (UN Women, 1979).  And these are:

Article 3 
States Parties shall take in all fields, in particular 
in the political, social, economic and cultural 
fields, all appropriate measures, including 
legislation, to ensure the full development and 
advancement of women, for the purpose of 
guaranteeing them the exercise and enjoyment 
of human rights and fundamental freedoms on a 
basis of equality with men.

Article 5 
States Parties shall take all appropriate measures: 
(a) To modify the social and cultural patterns of 
conduct of men and women, with a view to 
achieving the elimination of prejudices and 
customary and all other practices which are 
based on the idea of the inferiority or the 
superiority of either of the sexes or on 
stereotyped roles for men and women. 

It is evident from the Articles above that the right to 
freedom of religion is inseparable from gender 
equality in religion, as cultures and religions have been 
identified, along with the “political, social, economic” 
as “fields” where gender-based discrimination 
potentially abound.  Cultures and religions are, more 
often than not, perceived as hotbeds for gender-based 
discrimination as biased cultural practices and 
interpretations of religious texts not only articulate 
but also reify, with the weight of tradition and Divine 
will and Law, “the idea of the inferiority [of women] or 
the superiority of [men]”.  As such, 
gender-discriminatory cultural practices and biased 

interpretations of religious texts, especially when the 
name of God is invoked, seem immutable, unchanging 
or unable to change.  The Convention offers similar 
uncompromising grounds for conduct: in situations 
where “social and cultural patterns of conduct of men 
and women” are not compatible with gender equality 
or women’s human rights, States Parties are obliged to 
“take all appropriate measures” to “modify [such] 
social and cultural patterns”.  The universal (women’s 
human rights or gender equality) as such, takes 
precedence over the particular that finds expression in 
the gendered practice of cultures and religions. 

The competing claims of ascendency, in bringing 
the conventions home (operationalising rights in local 
contexts), are apparent.  On one end, we have cultural 
relativism arising from the “fields” of cultures and 
religions where its key proponents insist on the right 
to freedom of religion and practice — hence the 
particular — over universal values.  In some instances, 
the right to freedom of religion and practice endorses 
the legitimacy of tradition, including harmful ones 
along with the integrity of belief and praxis as 
extensions of cultural and religious identities, eg 
female genital mutilation (as differentiated from 
female circumcision), child marriage, etc.  On the 
other end, we have universalism where its key 
proponents insist on the (universal) right to equality 
over particularised values or ideologies, eg cultures 
and religions.  In these instances, the privileging of the 
universal bypasses the legitimacy of tradition and this 
is endorsed precisely because some traditions are 
harmful.  However, such privileging also inadvertently 
discounts the integrity of belief and praxis as 
extensions of cultural and religious identities.  
Uninformed universalism and cultural relativism are 
ideological pitfalls to avoid.  Where cultural relativism 
is uninformed by universal values, this dangerously 
slides into “moral relativism” which in turn, leads to a 
blind adherence to harmful cultural and religious 
practices that is unchecked by principles of gender 
equality.  And where universalism does not engage 
with the particularities of cultural and religious beliefs 
and practices, this problematically slides into “moral 
imperialism” which in turn, leads to a blind adherence 
to United Nations conventions at the expense of the 
integrity of local cultures and religions (Matsuoka, 
2007, p. 55). 

Such an approach — often touted as the way 
forward — which positions universalism (right to 
equality) and cultural relativism (right to freedom of 
religion) as competing discourses has thus been 
critiqued as inadequate and ineffective in 
operationalising freedom of religion and gender 
equality in religions.  Meghana Nayak aptly terms this 
approach as “secular universalism” where the 

universal branding of universalism “is indubitably 
sutured to secularism… [and is represented] as 
naturally and inherently better for gender equality and 
religion/culture as being synonymous with gender 
hierarchy and oppression” (Nayak, 2013, p. 121).  In 
contrast to the mostly Western approach in 
secularising human rights discourses and practice, 
individuals and collectives (eg movements) whose 
activism is informed by both rights-based and 
faith-based frameworks know this to be a false 
dichotomy.  One can be a proponent of the right to 
equality and the right to freedom of religion rather 
than choose either/or standpoints.  This strategy that 
goes beyond the economy of the dualism of either a 
universal or particular standpoint is what I have 
termed as critical relativism (Bong, 2006).  This 
strategy is differentiated from “moral relativism” as it 
is not only informed by but also engaged with 
universal values and in doing so, offers a sustained, 
concerted and fuller response as opposed to opting 
for either universalism or cultural relativism as the way 
forward. 

To illustrate, a critical relativist standpoint and 
praxis firstly moves beyond the competing claims for 
ascendency between the discourses of rights and 
religions.  Sisters in Islam, a feminist Muslim women’s 
non-governmental organisation in Malaysia embodies 
such a standpoint and praxis.  They show how donning 
the tudung (veil) is fundamentally a woman’s 
“sovereign choice” and this has basis not only from the 
Qur’an but also women’s human rights.  The tudung 
can be both an expression of the right to freedom of 
religion and practice and a woman’s right to bodily 
integrity when she is not compelled or coerced into it 
but rather willingly wears it (or not) as an embodiment 
of her personhood and piety (Sisters in Islam, 2006).

Secondly, a critical relativist standpoint and 
praxis recognises the pluralism and attendant 
messiness of knowing and doing rights in religions.  
For example, the bissus, Indonesia’s ‘fifth gender’, in 
taking on the role of shamans in the community have 
culturally been looked upon as a “sacred gender” 
although this status has come into decline.  In their 
struggle for legitimacy in relation to marriage equality, 
they draw on firstly the rights discourse in terms of 
their constitutional right to establish a family, as 
framed in the Yogyakarta Principles (ICJ, 2007) which 
presents the most comprehensive document on 
sexual reproductive health and rights.  The bissus also 
draw from cultural and religious discourses on “gender 
variance”.  Gender transcendent minorities like the 
bissus, challenge dualistic sex/gender norms that 
prescribe only two ways of being: one born male 
ought to be gendered masculine and one born female 
ought to be gendered feminine and both ought to 

desire the opposite sex.  Such sex/gender norms are 
the foundational premise of the natural family that 
exclude many “unruly bodies” who fall outside this 
heteronormative centre (heterosexuality made the 
norm) (Wieringa, 2013, p. 97). 

Finally, a critical relativist standpoint and praxis 
gives legitimacy to the universal and particular as 
these are mutually constitutive.  Given the lived reality 
of poverty and over population in the Philippines, the 
Responsible Parenthood and Reproductive Health Act 
of 2012 in the Catholic-majority state is 
ground-breaking because the Supreme Court ruled 
that the Act does not violate “constitutional provisions 
guaranteeing the right to life”.  It firstly, grants 
legitimacy to the right of poor women, single women 
and other vulnerable persons to accessible, affordable 
sexual and reproductive healthcare, in promoting 
family planning and legalising post-abortion medical 
care.  It is ground-breaking given the Catholic Church’s 
admonishment of abortion as a sinful practice.  
Secondly, the Act similarly grants legitimacy to 
conscientious objectors among service providers by 
not criminalising them for non-compliance with the 
Act based on “his or her religious beliefs” in situations 
that are not classified as “emergency” or 
“life-threatening” (Torres-Tupas, 2014).

In the instances above, the right to equality and 
the right to religious freedom intersect in diverse 
social-cultural contexts in Southeast Asia where 
cultures and religions continue to substantively impact 
sexual reproductive health and rights (“SHRH”).  In the 
instances above, the right to gender equality as a 
universal value is appreciated as mutually constitutive 
of the right to religious freedom.  Fundamentally, 
these rights are mutually impacting: the integrity of 
the human person and the integrity of cultures and 
religions find an equilibrium through the lived realities 
of women who choose to veil or not, transgender 
shamans and all who are in need of affordable, 
accessible and comprehensive SRHR services.  In sum, 
to operationalise critical relativism is to more 
meaningfully realise the right to freedom of religion 
and gender equality.
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The recent ruling of the Federal Court in Mohd 
Ridzwan bin Abdul Razak v Asmah binti Hj Mohd Nor 
(Civil Appeal No: 01(f)-13-06/2013(W)) has introduced 
the tort of sexual harassment into our legal system. 

Background Facts

Mohd Ridzwan bin Abdul Razak (“Appellant”) and 
Asmah binti Hj Mohd Nor (“Respondent”) were 
employees of Lembaga Tabung Haji (“Employer”). The 
Respondent was the subordinate of the Appellant and 
reported directly to him. 

Following a complaint of sexual harassment by 
the Respondent against the Appellant, the Employer 
inquired into the matter and issued a strong 
reprimand to the Appellant. 

Aggrieved by the complaint which the Appellant 
claimed to be defamatory of him and led to his 
contract with the Employer not being renewed, the 
Appellant commenced an action against the 
Respondent in the High Court seeking, inter alia, a 
declaration that he had not sexually harassed the 
Respondent and that he had been defamed by her. 

The Respondent filed her defence, detailing the 
vulgar words and other demeaning remarks she 
alleged were uttered by the Appellant, and relying 
largely on a psychiatrist’s report, counterclaimed for 
damages predicated on sexual harassment. 

Decision of the High Court

The High Court made a finding of fact that the 
allegation of sexual harassment had been established 
and dismissed the Appellant’s claim.  The Court also 
entered judgment for the Respondent’s counterclaim 
and awarded her RM100,000.00 as general damages 
and RM20,000.00 as aggravated and exemplary 
damages. 

Decision of the Court of Appeal 

The Court of Appeal dismissed the Appellant’s appeal 
and affirmed the decision of the High Court.  While the 
learned High Court judge did not state the cause of 
action relied upon when allowing the counterclaim, 
the Court of Appeal held that while not in accordance 
with the pleadings, the cause of action was the tort of 
intentionally causing nervous shock. 

Decision of the Federal Court

The Appellant was granted leave to appeal to the 
Federal Court on the following question of law:

“Is there a valid cause of action for a civil claim on 
the grounds of sexual harassment under the 
existing laws of Malaysia?”

The Federal Court considered the Code of Practice on 
the Prevention and Eradication of Sexual Harassment 
in the Workplace 1999 (“Code”), which is not legally 
binding, and the Employment (Amendment) Act 2012 
which introduced a new definition of sexual 
harassment and added new provisions into the 
Employment Act 1955 to deal with sexual harassment 
in the workplace.  Their Lordships observed that the 
Code and the legislation did not confer a cause of 
action for a sexual harassment victim against the 
harasser.  The Court further observed that there had 
been no reported case pertaining to the Employment 
Act 1955 where the individual victim has claimed civil 
remedies from an alleged perpetrator for sexual 
harassment.  

After much deliberation, their Lordships “arrived 
at a decision to undertake some judicial activism 
exercise and decided that it was timely to import the 
tort of harassment into our legal system with sexual 
harassment being a part of it.” 

Their Lordships then proceeded to consider what 
constitutes sexual harassment.  The Federal Court 
referred to section 2 of the Employment Act 1955, 
which defines “sexual harassment” as “any unwanted 
conduct of a sexual nature, whether verbal, 
non-verbal, visual, gestural or physical, directed at a 
person which is offensive or humiliating or is a threat 
to his well-being, arising out of and in the course of his 
employment.”

Their Lordships were of the view that the 
definition in the Employment Act 1955 satisfies the 
three main elements of sexual harassment, namely: (i) 
the occurrence of conduct that is sexual in nature; (ii) 
the conduct being unwanted; and (iii) the conduct is 
perceived as threatening the victim’s ability to 
perform her job.

After acknowledging that the law of tort in 
Malaysia is still very much based on English common 
law principles, their Lordships considered the 
approach taken in England, Singapore and Hong Kong.  
The Court concluded that while there is uncertainty in 
England as to the existence of the tort of harassment, 
this tort has been recognised in Singapore and Hong 
Kong in the Singapore cases of Malcomson Nicholas 
Hugh Bertam v Naresh Kumar Mehta (2001) 3 SLR (R) 

379 and Tee Yok Kiat v Pang Min Seng (2013) SGCA 9 
and the Hong Kong case of Lau Tat Wai v Yip Kuen Joey 
(2013) HKCFI 639, respectively. 

After considering, inter alia, the above-cited 
cases, the Federal Court stated that “the recognisable 
hallmarks of sexual harassment are that they are 
unwelcome, taking the form of verbal and even 
physical, which include sexual innuendos, comments 
and remarks, suggestive, obscene or insulting sounds, 
implied sexual threats, leering, oogling, displaying 
offensive pictures, making obscene gestures etc.  
These overtures all share similar traits, in that they all 
have the air of seediness and cause disturbance or 
annoyance to the victim (short of a recognised 
psychiatric illness or physical harm).”  

The Court noted that the Court of Appeal had 
agreed that the vulgar and sexually explicit words 
complained of by the Respondent would clearly 
amount to sexual harassment.  Their Lordships were 
also satisfied that the lecherous behaviour of the 
Appellant would likewise constitute sexual 
harassment. 

However, the Federal Court disagreed with the 
Court of Appeal’s view that the acts of sexual 
harassment in the present case had caused sufficient 
adverse psychological effect to the Respondent to fall 
under the tort of intentionally causing nervous shock.  
Their Lordships held that even though a singular act is 
sufficient to establish a tort of intentionally causing 
nervous shock, being a more demanding tort, an 
aggrieved person must establish that she has suffered 
physical harm, which, on a balance of probabilities, 
was not proven in this case. 

The Federal Court felt that by proceeding on the 
basis of the tort of intentionally causing nervous 
shock, the Court of Appeal had missed the 
opportunity to discuss the applicability of the tort of 
harassment.

Their Lordships reiterated that the introduction 
of the tort of harassment can be justified on the 
various grounds, including the following:

(1) The tort of sexual harassment had been 
pleaded and ventilated in the High Court;

(2) The tort of intentionally causing nervous 
shock was never pleaded in the 
counterclaim;

(3) There was insufficient evidence or reason to 
introduce and establish the tort of 
intentionally causing nervous shock; and

(4) There were more than ample evidence and 
sufficient reasons to import and establish 
the tort of sexual harassment. 

Their Lordships then addressed the following related 
issues that were ventilated before the Court:

(1)   The requirement for corroboration: Their 
Lordships held that there was no hard and 
fast rule that corroboration is required in a 
tort of sexual harassment case although like 
in any civil case, the rule of evidence must 
be stringently upheld; 

(2) Adequacy of the pleadings: The Court was 
satisfied that the cause of action of sexual 
harassment had been adequately pleaded 
by the Respondent; and 

(3) Entitlement to damages: Although the 
Court was not satisfied that the 
Respondent’s suffering had attained the 
level of physical harm to qualify for the tort 
of intentionally causing nervous shock, their 
Lordships were of the view that it was 
reasonable in the circumstances for the 
High Court to award general and aggravated 
damages for the proven tort of sexual 
harassment.  

The Federal Court, having freshly introduced the tort 
of sexual harassment, accordingly refrained from 
answering the leave question and dismissed the 
Appellant’s appeal. 

Conclusion

The Federal Court concluded its judgment by stating, 
“Sexual harassment is a very serious misconduct and 
in whatever form it takes, cannot be tolerated by 
anyone.  In whatever form it comes, it lowers the 
dignity and respect of the person who is harassed, let 
alone affecting his or her mental and emotional 
well-being.  Perpetrators who go unpunished, will 
continue intimidating, humiliating and traumatising 
the victims thus resulting, at least, in an unhealthy 
working environment.” 

This decision represents a high-water mark in 
Malaysian law.  First, their Lordships must be 
commended for consciously embarking on a course of 
judicial activism to introduce the tort of harassment 
(which includes sexual harassment) into our legal 
system. 

Secondly, the message from the apex court of 
Malaysia is loud and clear: sexual harassment at the 
workplace cannot and will not be tolerated.  While the 
Code and the Employment (Amendment) Act 2012 
were well-intentioned, the introduction of a civil 
remedy will enable victims of sexual harassment to 
potentially turn the tables on perpetrators of sexual 
harassment. 

This landmark decision heralds a welcomed 
change and a step towards the creation of a safer 
working environment for the Malaysian workforce.


