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In discussions about gender and mental health, it is 
easy to become focused on the differences of rates of 
psychological pathology between men and women — 
the “gender gap”.  Often cited are statistics indicating 
that women are more likely than men to be 
depressed, women have higher rates of anxiety 
disorders than men, and men are more likely to be 
diagnosed with Post Traumatic Stress Disorder than 
women.  The very state of being a woman is a 
supposed risk factor for developing certain mental 
illnesses.  However, gender and mental health have far 
bigger concerns than statistics and vulnerabilities 
alone.  The very history of mental health and 
psychology is steeped in gender and stereotypes of 
gender differences. 

In the late 19th century, the subject of hysteria 
came into the focus and attention of important social 
thinkers of the time.  Hysteria, considered to be the 
“archetypal psychological disorder of women” 
(Herman, 1997:9), was one that was commonly 
understood but poorly defined.  According to Herman 
(1997:10), one historian considered it a “strange 
disease with incoherent and incomprehensible 
symptoms … a disease proper to women and 
originating in the uterus (p. 10).  Another historian 
termed hysteria “a dramatic medical metaphor for 
everything that men found mysterious or 
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unmanageable in the opposite sex” (Herman, 1997: 
10). 

Jean-Martin Charcot, a French neurologist, was 
one of the early scientists dedicated to the study of 
hysteria.  Prior to his studies, women suffering hysteria 
(termed hysterical women) were thought of as 
malingerers whose treatment was dependent on 
hypnotists and healers (Herman, 1997).  Charcot’s 
work, however, did not seek to discover the reasons 
for which women were hysterical.  Though he 
discovered that their source was psychological, he 
reaffirmed the “known fact” that women suffered 
from this condition because they were more prone to 
high emotional states.  The “emotional outbursts” 
were considered “… a lot of noise over nothing.” 
(Herman, 1997: 11). 

Charcot’s work was later further developed by 
psychoanalysts Janet in France and Freud in Austria.  
Their work focused on discovering the reasons for 
which women were prone to hysterics; and discovered 
the role that early childhood trauma played in the 
development of these symptoms.  Controversial at the 
time, it opened European society to the possibility 
that young girls and women were facing sexual 
dangers within their own homes from men that were 
respected and trusted members of society.  This 
aspect of the work suffered a lot of backlash. 
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Mental Health: 
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Just as important was the discovery that the key 
to alleviating the symptoms was putting words, or 
giving voice, to the trauma and its ensuing emotions.  
Thus was born the “talking cure” or psychotherapy.

The study of hysteria fell back into the shadows in 
the light of other psychological developments of the 
time, namely development psychology.  However, the 
links made were clear: women were prone to hysterics 
because of their emotionality, and this made them 
weak. 

It was not until World War I that symptoms of 
hysteria were noted again, this time amongst male 
soldiers who were fighting in Europe.  Soldiers — men 
of valour — were found to be displaying similar, if not 
the same, symptoms which were thought to be only 
evident in hysterical women.  This led early doctors 
and psychiatrists to question the masculinity of the 
men with these symptoms.  These men were thought 
to have less control over their emotions.  Termed shell 
shock, soldiers who were symptomatic were court 
martialled or discharged dishonourably.  Men who 
were displaying these emotions, or negative reactions, 
because of their experiences at war were not “real 
men” and were, therefore, weak.  

This practice continued well into World War II 
and also the Vietnam War.  Soldiers returning from 
war with symptoms received little sympathy and even 
less medical attention.  Through the work and 
advocacy of the anti-war movement — veterans, 
doctors and activists — there was sufficient attention 
to the symptoms that these soldiers were returning 
from the war front with.  They faced tremendous 
difficulties settling into civilian life.  Many veterans 
suffered depression as a result, and suicide was not 
uncommon.  The term Post Traumatic Stress Disorder 
(“PTSD”) was thus coined and it was considered a 
legitimate disorder faced by people who have endured 
trauma.  Still, the definition of trauma was limited to 
the likes of war.  It was assumed that only some 
members of society — mainly men — were exposed to 
these situations. 

Then, through the work of feminist activists, the 
definition of trauma was widened to include 
“everyday” events such as violence and harassment.  It 
was thus that domestic violence and rape — 
dangerous common experiences faced by women — 
were considered trauma. 

This history of the development of what is now 
known as, and of, PTSD indicates that gender plays a 
large role in how symptoms are interpreted; and how 
expectations of gender roles intersect with how 
symptoms are manifested and understood.  What 
became evident is that symptoms of psychological 
distress are not dependent on the sufferer’s gender, 
but on more psychological aspects of the person. 

Just one example of how gender impacts mental 
health is highlighted in studies linking conformity to 
gender stereotypes with mental illness.  Studies have 
shown that there is a link between conformity to 
masculine norms and depression (Levant, Richmond, 
Majors, Inclan, Rosello, Heesacker, Rowan and Sellers, 
2003; Magovcevic and Addis, 2008; and Chuick, 
Greenfeld, Greenberg, Shepard, Cochran and Haley, 
2009).  Studies have also shown that strong adherence 
to traditional masculine ideology is associated with 
significantly more negative attitudes toward 
psychological help-seeking amongst men and women 
(McCusker and Paz Galupo, 2011). 

Masculine traits in women have also been shown 
to contribute to depression.  It has been argued that 
the changes in social structures and gender roles, 
especially for females, in the last decades have led to 
women becoming more masculine while men have 
become more feminine (Udry, 2000 cited in 
Moller-Leimkuhler and Yucel, 2010).  Yet, it cannot 
also be denied that there are social advantages of 
being masculine, as there is a (patriarchal) dividend to 
be gained (Connell, 2002).  Thus, women who are 
socialised to incorporate aspects of masculinity in 
themselves seek to do so because of the social 
advantages it is supposed to provide.  Masculinity, 
therefore, is internalised by men and women. 

The issue, therefore, is not the sex or gender of 
the person presenting with symptoms of mental 
illness.  What matters are the gendered stereotypes of 
the person, and also those held by the attending 
mental health professional.  Gender ideologies of the 
attending mental health professional will also 
determine how symptoms presented by men and 
women are interpreted and diagnosed.

Just as important is the fact that the science and 
field of mental health is constantly growing.  
Knowledge about mental illness grows not only with 
discovery of new symptoms, disorders, and new forms 
of classification of these disorders, but also how 
society and its constituent members are understood. 

This understanding is vital for the development 
of public health and education strategies, and policies.  
Considerations of mental health and gender would be 
important in devising strategies of dealing with 
depression.  The World Health Organization (“WHO”) 
predicts that by 2020, depression will be the second 
leading cause of disability in the world after ischaemic 
heart disease (WHO, 1996).  As of April 2016, it is 
estimated that 350 million people worldwide suffer 
from depression (WHO, 2016).  At worst, depression 
can lead to suicide.  While more women are diagnosed 
with depression than men, men are more likely to 
commit suicide than women (Payne, Swami and 
Stanistreet, 2008).  These gender differences are 

important to consider when devising social policies to 
deal with such health issues.  The differences, it has 
been argued, lies not in biological differences between 
men and women but on social constructions of 
masculinities (Swami, Stanistreet and Payne, 2008). 

Globally, it is acknowledged that mental health is 
a serious issue.  It is no different in Malaysia.  It is one 
that warrants not just attention, but also nuanced and 
measured responses from the relevant sectors.  The 
management of mental health issues amongst the 
public is not just a matter for mental health 
professionals.  It requires a multi-sectoral and 
multi-disciplinary approach.  Questions of gender 
cannot be relegated to that of differences between 
the sexes. 

Yet, issues of gender are still ignored.  The 
Ministry of Health Malaysia in 2011 published the 
Psychiatric and Mental Health Services Operational 
Policy.  This is in light of the awareness of the rising 
problem of mental disorders in Malaysia.  Statistics 
indicate that mental disorders contribute to 7.3% of 
the burden of disease in Malaysia, second after 
cardiovascular diseases (Ministry of Health Malaysia, 
2011). 

The operational policy is in line with the National 
Mental Health Policy (1988) which has a vision to 
“create a psychologically healthy and balanced society 
which emphasises promotion of mental health and 
prevention of psychological problems” (Ministry of 
Health, 2011).  In the operational policy, the word 
“gender” appears just once, under the section for 
gender identity development amongst adolescence.  
The focus in Malaysia’s management of mental 
disorders is that of provision of services and 
rehabilitation, especially community based 
approaches.  The approach very much focused on 
welfare of the mentally ill, which is considered a 
disability in Malaysia (Deva, 2004).  Prevention 
strategies identified include identifying risks factor 
that contribute to psychiatric disorders in the elderly; 
prevention of relapse; and promoting positive mental 
health and wellbeing by increasing emotional 
resilience, reduce vulnerability to mental illness and 
encouragement to seek help when needed (Ministry 
of Health, 2011). 

While the policy acknowledges that a 
multi-sectoral approach is required to manage the 
national mental health issue, it is not taking into 
consideration social and environmental factors like 
gender.  There are different stakeholders involved in 
the creation and promotion of damaging gender 
stereotypes that have been shown to contribute to 
mental health morbidity.  It is imperative that gender 
stereotypes be questioned and challenged.  This is 
more than just a question of equality.  It is a matter 
that involves lives. 
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In discussions about gender and mental health, it is 
easy to become focused on the differences of rates of 
psychological pathology between men and women — 
the “gender gap”.  Often cited are statistics indicating 
that women are more likely than men to be 
depressed, women have higher rates of anxiety 
disorders than men, and men are more likely to be 
diagnosed with Post Traumatic Stress Disorder than 
women.  The very state of being a woman is a 
supposed risk factor for developing certain mental 
illnesses.  However, gender and mental health have far 
bigger concerns than statistics and vulnerabilities 
alone.  The very history of mental health and 
psychology is steeped in gender and stereotypes of 
gender differences. 

In the late 19th century, the subject of hysteria 
came into the focus and attention of important social 
thinkers of the time.  Hysteria, considered to be the 
“archetypal psychological disorder of women” 
(Herman, 1997:9), was one that was commonly 
understood but poorly defined.  According to Herman 
(1997:10), one historian considered it a “strange 
disease with incoherent and incomprehensible 
symptoms … a disease proper to women and 
originating in the uterus (p. 10).  Another historian 
termed hysteria “a dramatic medical metaphor for 
everything that men found mysterious or 

unmanageable in the opposite sex” (Herman, 1997: 
10). 

Jean-Martin Charcot, a French neurologist, was 
one of the early scientists dedicated to the study of 
hysteria.  Prior to his studies, women suffering hysteria 
(termed hysterical women) were thought of as 
malingerers whose treatment was dependent on 
hypnotists and healers (Herman, 1997).  Charcot’s 
work, however, did not seek to discover the reasons 
for which women were hysterical.  Though he 
discovered that their source was psychological, he 
reaffirmed the “known fact” that women suffered 
from this condition because they were more prone to 
high emotional states.  The “emotional outbursts” 
were considered “… a lot of noise over nothing.” 
(Herman, 1997: 11). 

Charcot’s work was later further developed by 
psychoanalysts Janet in France and Freud in Austria.  
Their work focused on discovering the reasons for 
which women were prone to hysterics; and discovered 
the role that early childhood trauma played in the 
development of these symptoms.  Controversial at the 
time, it opened European society to the possibility 
that young girls and women were facing sexual 
dangers within their own homes from men that were 
respected and trusted members of society.  This 
aspect of the work suffered a lot of backlash. 

Just as important was the discovery that the key 
to alleviating the symptoms was putting words, or 
giving voice, to the trauma and its ensuing emotions.  
Thus was born the “talking cure” or psychotherapy.

The study of hysteria fell back into the shadows in 
the light of other psychological developments of the 
time, namely development psychology.  However, the 
links made were clear: women were prone to hysterics 
because of their emotionality, and this made them 
weak. 

It was not until World War I that symptoms of 
hysteria were noted again, this time amongst male 
soldiers who were fighting in Europe.  Soldiers — men 
of valour — were found to be displaying similar, if not 
the same, symptoms which were thought to be only 
evident in hysterical women.  This led early doctors 
and psychiatrists to question the masculinity of the 
men with these symptoms.  These men were thought 
to have less control over their emotions.  Termed shell 
shock, soldiers who were symptomatic were court 
martialled or discharged dishonourably.  Men who 
were displaying these emotions, or negative reactions, 
because of their experiences at war were not “real 
men” and were, therefore, weak.  

This practice continued well into World War II 
and also the Vietnam War.  Soldiers returning from 
war with symptoms received little sympathy and even 
less medical attention.  Through the work and 
advocacy of the anti-war movement — veterans, 
doctors and activists — there was sufficient attention 
to the symptoms that these soldiers were returning 
from the war front with.  They faced tremendous 
difficulties settling into civilian life.  Many veterans 
suffered depression as a result, and suicide was not 
uncommon.  The term Post Traumatic Stress Disorder 
(“PTSD”) was thus coined and it was considered a 
legitimate disorder faced by people who have endured 
trauma.  Still, the definition of trauma was limited to 
the likes of war.  It was assumed that only some 
members of society — mainly men — were exposed to 
these situations. 

Then, through the work of feminist activists, the 
definition of trauma was widened to include 
“everyday” events such as violence and harassment.  It 
was thus that domestic violence and rape — 
dangerous common experiences faced by women — 
were considered trauma. 

This history of the development of what is now 
known as, and of, PTSD indicates that gender plays a 
large role in how symptoms are interpreted; and how 
expectations of gender roles intersect with how 
symptoms are manifested and understood.  What 
became evident is that symptoms of psychological 
distress are not dependent on the sufferer’s gender, 
but on more psychological aspects of the person. 

Just one example of how gender impacts mental 
health is highlighted in studies linking conformity to 
gender stereotypes with mental illness.  Studies have 
shown that there is a link between conformity to 
masculine norms and depression (Levant, Richmond, 
Majors, Inclan, Rosello, Heesacker, Rowan and Sellers, 
2003; Magovcevic and Addis, 2008; and Chuick, 
Greenfeld, Greenberg, Shepard, Cochran and Haley, 
2009).  Studies have also shown that strong adherence 
to traditional masculine ideology is associated with 
significantly more negative attitudes toward 
psychological help-seeking amongst men and women 
(McCusker and Paz Galupo, 2011). 

Masculine traits in women have also been shown 
to contribute to depression.  It has been argued that 
the changes in social structures and gender roles, 
especially for females, in the last decades have led to 
women becoming more masculine while men have 
become more feminine (Udry, 2000 cited in 
Moller-Leimkuhler and Yucel, 2010).  Yet, it cannot 
also be denied that there are social advantages of 
being masculine, as there is a (patriarchal) dividend to 
be gained (Connell, 2002).  Thus, women who are 
socialised to incorporate aspects of masculinity in 
themselves seek to do so because of the social 
advantages it is supposed to provide.  Masculinity, 
therefore, is internalised by men and women. 

The issue, therefore, is not the sex or gender of 
the person presenting with symptoms of mental 
illness.  What matters are the gendered stereotypes of 
the person, and also those held by the attending 
mental health professional.  Gender ideologies of the 
attending mental health professional will also 
determine how symptoms presented by men and 
women are interpreted and diagnosed.

Just as important is the fact that the science and 
field of mental health is constantly growing.  
Knowledge about mental illness grows not only with 
discovery of new symptoms, disorders, and new forms 
of classification of these disorders, but also how 
society and its constituent members are understood. 

This understanding is vital for the development 
of public health and education strategies, and policies.  
Considerations of mental health and gender would be 
important in devising strategies of dealing with 
depression.  The World Health Organization (“WHO”) 
predicts that by 2020, depression will be the second 
leading cause of disability in the world after ischaemic 
heart disease (WHO, 1996).  As of April 2016, it is 
estimated that 350 million people worldwide suffer 
from depression (WHO, 2016).  At worst, depression 
can lead to suicide.  While more women are diagnosed 
with depression than men, men are more likely to 
commit suicide than women (Payne, Swami and 
Stanistreet, 2008).  These gender differences are 

important to consider when devising social policies to 
deal with such health issues.  The differences, it has 
been argued, lies not in biological differences between 
men and women but on social constructions of 
masculinities (Swami, Stanistreet and Payne, 2008). 

Globally, it is acknowledged that mental health is 
a serious issue.  It is no different in Malaysia.  It is one 
that warrants not just attention, but also nuanced and 
measured responses from the relevant sectors.  The 
management of mental health issues amongst the 
public is not just a matter for mental health 
professionals.  It requires a multi-sectoral and 
multi-disciplinary approach.  Questions of gender 
cannot be relegated to that of differences between 
the sexes. 

Yet, issues of gender are still ignored.  The 
Ministry of Health Malaysia in 2011 published the 
Psychiatric and Mental Health Services Operational 
Policy.  This is in light of the awareness of the rising 
problem of mental disorders in Malaysia.  Statistics 
indicate that mental disorders contribute to 7.3% of 
the burden of disease in Malaysia, second after 
cardiovascular diseases (Ministry of Health Malaysia, 
2011). 

The operational policy is in line with the National 
Mental Health Policy (1988) which has a vision to 
“create a psychologically healthy and balanced society 
which emphasises promotion of mental health and 
prevention of psychological problems” (Ministry of 
Health, 2011).  In the operational policy, the word 
“gender” appears just once, under the section for 
gender identity development amongst adolescence.  
The focus in Malaysia’s management of mental 
disorders is that of provision of services and 
rehabilitation, especially community based 
approaches.  The approach very much focused on 
welfare of the mentally ill, which is considered a 
disability in Malaysia (Deva, 2004).  Prevention 
strategies identified include identifying risks factor 
that contribute to psychiatric disorders in the elderly; 
prevention of relapse; and promoting positive mental 
health and wellbeing by increasing emotional 
resilience, reduce vulnerability to mental illness and 
encouragement to seek help when needed (Ministry 
of Health, 2011). 

While the policy acknowledges that a 
multi-sectoral approach is required to manage the 
national mental health issue, it is not taking into 
consideration social and environmental factors like 
gender.  There are different stakeholders involved in 
the creation and promotion of damaging gender 
stereotypes that have been shown to contribute to 
mental health morbidity.  It is imperative that gender 
stereotypes be questioned and challenged.  This is 
more than just a question of equality.  It is a matter 
that involves lives. 
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In discussions about gender and mental health, it is 
easy to become focused on the differences of rates of 
psychological pathology between men and women — 
the “gender gap”.  Often cited are statistics indicating 
that women are more likely than men to be 
depressed, women have higher rates of anxiety 
disorders than men, and men are more likely to be 
diagnosed with Post Traumatic Stress Disorder than 
women.  The very state of being a woman is a 
supposed risk factor for developing certain mental 
illnesses.  However, gender and mental health have far 
bigger concerns than statistics and vulnerabilities 
alone.  The very history of mental health and 
psychology is steeped in gender and stereotypes of 
gender differences. 

In the late 19th century, the subject of hysteria 
came into the focus and attention of important social 
thinkers of the time.  Hysteria, considered to be the 
“archetypal psychological disorder of women” 
(Herman, 1997:9), was one that was commonly 
understood but poorly defined.  According to Herman 
(1997:10), one historian considered it a “strange 
disease with incoherent and incomprehensible 
symptoms … a disease proper to women and 
originating in the uterus (p. 10).  Another historian 
termed hysteria “a dramatic medical metaphor for 
everything that men found mysterious or 

unmanageable in the opposite sex” (Herman, 1997: 
10). 

Jean-Martin Charcot, a French neurologist, was 
one of the early scientists dedicated to the study of 
hysteria.  Prior to his studies, women suffering hysteria 
(termed hysterical women) were thought of as 
malingerers whose treatment was dependent on 
hypnotists and healers (Herman, 1997).  Charcot’s 
work, however, did not seek to discover the reasons 
for which women were hysterical.  Though he 
discovered that their source was psychological, he 
reaffirmed the “known fact” that women suffered 
from this condition because they were more prone to 
high emotional states.  The “emotional outbursts” 
were considered “… a lot of noise over nothing.” 
(Herman, 1997: 11). 

Charcot’s work was later further developed by 
psychoanalysts Janet in France and Freud in Austria.  
Their work focused on discovering the reasons for 
which women were prone to hysterics; and discovered 
the role that early childhood trauma played in the 
development of these symptoms.  Controversial at the 
time, it opened European society to the possibility 
that young girls and women were facing sexual 
dangers within their own homes from men that were 
respected and trusted members of society.  This 
aspect of the work suffered a lot of backlash. 

Just as important was the discovery that the key 
to alleviating the symptoms was putting words, or 
giving voice, to the trauma and its ensuing emotions.  
Thus was born the “talking cure” or psychotherapy.

The study of hysteria fell back into the shadows in 
the light of other psychological developments of the 
time, namely development psychology.  However, the 
links made were clear: women were prone to hysterics 
because of their emotionality, and this made them 
weak. 

It was not until World War I that symptoms of 
hysteria were noted again, this time amongst male 
soldiers who were fighting in Europe.  Soldiers — men 
of valour — were found to be displaying similar, if not 
the same, symptoms which were thought to be only 
evident in hysterical women.  This led early doctors 
and psychiatrists to question the masculinity of the 
men with these symptoms.  These men were thought 
to have less control over their emotions.  Termed shell 
shock, soldiers who were symptomatic were court 
martialled or discharged dishonourably.  Men who 
were displaying these emotions, or negative reactions, 
because of their experiences at war were not “real 
men” and were, therefore, weak.  

This practice continued well into World War II 
and also the Vietnam War.  Soldiers returning from 
war with symptoms received little sympathy and even 
less medical attention.  Through the work and 
advocacy of the anti-war movement — veterans, 
doctors and activists — there was sufficient attention 
to the symptoms that these soldiers were returning 
from the war front with.  They faced tremendous 
difficulties settling into civilian life.  Many veterans 
suffered depression as a result, and suicide was not 
uncommon.  The term Post Traumatic Stress Disorder 
(“PTSD”) was thus coined and it was considered a 
legitimate disorder faced by people who have endured 
trauma.  Still, the definition of trauma was limited to 
the likes of war.  It was assumed that only some 
members of society — mainly men — were exposed to 
these situations. 

Then, through the work of feminist activists, the 
definition of trauma was widened to include 
“everyday” events such as violence and harassment.  It 
was thus that domestic violence and rape — 
dangerous common experiences faced by women — 
were considered trauma. 

This history of the development of what is now 
known as, and of, PTSD indicates that gender plays a 
large role in how symptoms are interpreted; and how 
expectations of gender roles intersect with how 
symptoms are manifested and understood.  What 
became evident is that symptoms of psychological 
distress are not dependent on the sufferer’s gender, 
but on more psychological aspects of the person. 

Just one example of how gender impacts mental 
health is highlighted in studies linking conformity to 
gender stereotypes with mental illness.  Studies have 
shown that there is a link between conformity to 
masculine norms and depression (Levant, Richmond, 
Majors, Inclan, Rosello, Heesacker, Rowan and Sellers, 
2003; Magovcevic and Addis, 2008; and Chuick, 
Greenfeld, Greenberg, Shepard, Cochran and Haley, 
2009).  Studies have also shown that strong adherence 
to traditional masculine ideology is associated with 
significantly more negative attitudes toward 
psychological help-seeking amongst men and women 
(McCusker and Paz Galupo, 2011). 

Masculine traits in women have also been shown 
to contribute to depression.  It has been argued that 
the changes in social structures and gender roles, 
especially for females, in the last decades have led to 
women becoming more masculine while men have 
become more feminine (Udry, 2000 cited in 
Moller-Leimkuhler and Yucel, 2010).  Yet, it cannot 
also be denied that there are social advantages of 
being masculine, as there is a (patriarchal) dividend to 
be gained (Connell, 2002).  Thus, women who are 
socialised to incorporate aspects of masculinity in 
themselves seek to do so because of the social 
advantages it is supposed to provide.  Masculinity, 
therefore, is internalised by men and women. 

The issue, therefore, is not the sex or gender of 
the person presenting with symptoms of mental 
illness.  What matters are the gendered stereotypes of 
the person, and also those held by the attending 
mental health professional.  Gender ideologies of the 
attending mental health professional will also 
determine how symptoms presented by men and 
women are interpreted and diagnosed.

Just as important is the fact that the science and 
field of mental health is constantly growing.  
Knowledge about mental illness grows not only with 
discovery of new symptoms, disorders, and new forms 
of classification of these disorders, but also how 
society and its constituent members are understood. 

This understanding is vital for the development 
of public health and education strategies, and policies.  
Considerations of mental health and gender would be 
important in devising strategies of dealing with 
depression.  The World Health Organization (“WHO”) 
predicts that by 2020, depression will be the second 
leading cause of disability in the world after ischaemic 
heart disease (WHO, 1996).  As of April 2016, it is 
estimated that 350 million people worldwide suffer 
from depression (WHO, 2016).  At worst, depression 
can lead to suicide.  While more women are diagnosed 
with depression than men, men are more likely to 
commit suicide than women (Payne, Swami and 
Stanistreet, 2008).  These gender differences are 

important to consider when devising social policies to 
deal with such health issues.  The differences, it has 
been argued, lies not in biological differences between 
men and women but on social constructions of 
masculinities (Swami, Stanistreet and Payne, 2008). 

Globally, it is acknowledged that mental health is 
a serious issue.  It is no different in Malaysia.  It is one 
that warrants not just attention, but also nuanced and 
measured responses from the relevant sectors.  The 
management of mental health issues amongst the 
public is not just a matter for mental health 
professionals.  It requires a multi-sectoral and 
multi-disciplinary approach.  Questions of gender 
cannot be relegated to that of differences between 
the sexes. 

Yet, issues of gender are still ignored.  The 
Ministry of Health Malaysia in 2011 published the 
Psychiatric and Mental Health Services Operational 
Policy.  This is in light of the awareness of the rising 
problem of mental disorders in Malaysia.  Statistics 
indicate that mental disorders contribute to 7.3% of 
the burden of disease in Malaysia, second after 
cardiovascular diseases (Ministry of Health Malaysia, 
2011). 

The operational policy is in line with the National 
Mental Health Policy (1988) which has a vision to 
“create a psychologically healthy and balanced society 
which emphasises promotion of mental health and 
prevention of psychological problems” (Ministry of 
Health, 2011).  In the operational policy, the word 
“gender” appears just once, under the section for 
gender identity development amongst adolescence.  
The focus in Malaysia’s management of mental 
disorders is that of provision of services and 
rehabilitation, especially community based 
approaches.  The approach very much focused on 
welfare of the mentally ill, which is considered a 
disability in Malaysia (Deva, 2004).  Prevention 
strategies identified include identifying risks factor 
that contribute to psychiatric disorders in the elderly; 
prevention of relapse; and promoting positive mental 
health and wellbeing by increasing emotional 
resilience, reduce vulnerability to mental illness and 
encouragement to seek help when needed (Ministry 
of Health, 2011). 

While the policy acknowledges that a 
multi-sectoral approach is required to manage the 
national mental health issue, it is not taking into 
consideration social and environmental factors like 
gender.  There are different stakeholders involved in 
the creation and promotion of damaging gender 
stereotypes that have been shown to contribute to 
mental health morbidity.  It is imperative that gender 
stereotypes be questioned and challenged.  This is 
more than just a question of equality.  It is a matter 
that involves lives. 
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The Malaysian Government has, in recent years, 
identified the health tourism industry, including 
reproductive treatment, as one of the national key 
economic areas for promotion by the Malaysian 
Healthcare Tourism Council1 for increasing revenue for 
the country.

Here in Malaysia, modern medical reproductive 
technologies have become readily available to assist 
couples with infertility issues.  The cost of such 
treatment is low compared to neighbouring countries.  
The medical tourism boom has resulted in the 
mushrooming of local fertility clinics offering 
reproductive medicine and fertility treatment (eg 
artificial insemination (“AI”), in vitro fertilisation 
(“IVF”), gamete intrafallopian transfer (“GIFT”), zygote 
intrafallopian transfer (“ZIFT”), intracytoplasmic 
sperm injection (“ICSI”)) in our big cities.  However, 

there is a lack of proper legislation and the 
reproductive industry is woefully unregulated.

In the context of surrogacy, as infertility is 
perceived as a social stigma, not many couples are 
willing to come forward to share their experiences.  
Unsurprisingly, there is a lack of publicly available 
statistics on the surrogacy industry, be it commercial 
or altruistic.

In 2006, the Malaysian Medical Association 
produced guidelines for assisted reproduction and on 
the subject of surrogacy, there is only one paragraph, 
which is reproduced in full below.

12. SURROGACY
In a surrogate arrangement a woman agrees to 
become pregnant and bear a child for another 
person/persons and to surrender it at birth.  The 
above practice is not acceptable to most of the 
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1 ‘Malaysia expands health tourism and plans laws on fertility treatment’ Middle East Healthcare Intelligence (13 March 2011).

major religions in this country.  Such a surrogate 
pregnancy can also potentially lead to many legal 
dilemmas for the persons involved.2

Malaysian Medical Council (“MMC”) guidelines also 
state that the use of assisted reproductive technology 
(“ART”)3 is a prohibited practice and ethically 
unacceptable for unmarried couples.  Malaysia does 
not recognise same-sex marriages.

In 2009, the Health Ministry initiated the 
proposed Assisted Reproductive Technology 
Technique Services Act to address issues such as 
surrogacy, sperm and egg banking and sperm 
donation in consultation with various stakeholders, 
including religious groups, non-governmental 
organisations, doctors and government ministries.

Although no legislation is yet in place, the 
Standards for Assisted Reproductive Technology 
provides some guidance on the ‘minimum standards 
required for any ART facility operating in Malaysia’.  
The other act of relevance is the Human Tissues Act 
1974, which was based on the United Kingdom Human 
Tissues Act 1961.4  However, the Human Tissues Act 
1974 does not deal with human reproductive 
technologies, licensing of ART centres or with the 
manner of storage/disposal of gametes or embryos 
with the attendant moral, ethical and psychological 
issues.

In Malaysia, any proposed ART statute would 
need to consider the added complexity of the dual 
legal system for Muslims and non-Muslims.  This is 
because personal law (family law) for Muslims is 
governed by Sharia law, whereas non-Muslims are 
governed by civil law.5 

Apart from this, for those professing the Islamic 
and Catholic faith, involvement of third parties in the 
reproductive process in a legally binding marriage of a 
couple is prohibited.  In Islam, there is the added 
dimension of potential confusion caused to 
inheritance laws, which require the determination of a 
bloodline for inheritance rights.  The National Council 

of Islamic Religious Affairs, on 12 June 2008, issued a 
fatwa prohibiting surrogacy6 for Muslims.

This article’s focus will be on the civil law 
surrogacy position vis-à-vis non-Muslims.

Surrogacy and Non-Muslims

In Malaysia, any surrogacy arrangement relating to the 
status of a child born as a result of a surrogacy 
arrangement remains unclear and there have been no 
reported Malaysian cases on surrogacy arrangements.  
A child who is born under a surrogacy agreement in 
Malaysia where the parties are non-Muslims would be 
governed by existing Malaysian legislation.

A commissioning couple engaging a surrogate 
who is implanted with third-party sperm and ova may 
be faced with some of the following issues:
 Which mother is legally recognised under the law 

— the mother who donates the ova or the 
surrogate?

 What is the status of the resulting child born?
 Are surrogacy agreements enforceable? 

Married Malaysian Surrogate

A surrogate mother who is married7 is considered to 
be the legal mother of the child and her husband, the 
father of the child, based on section 112 of the 
Evidence Act 1950,8 which provides:

The fact that any person was born during the 
continuance of a valid marriage between his 
mother and any man … shall be conclusive proof 
that he is the legitimate son of that man.

This results in favour of the surrogate mother who 
decides to keep the child.  The present laws provide 
her with sufficient recognition and protection of her 
rights as a mother over that child whose citizenship 
would follow the surrogate’s husband.

Unmarried Malaysian Surrogate

In the second scenario of an unmarried Malaysian 
surrogate mother, the child born is illegitimate.  The 
surrogate holds sole guardianship and custodial rights 
and the child’s citizenship would follow hers.9  The 
commissioning father as the biological father is not 
vested with any rights over the child.

Adoption

However, if the surrogate mother is willing to give up 
the child, the commissioning parents (and natural 
father) may then adopt the child.  Section 2 of the 
Adoption Act 1952 provides that:

“Father” in relation to an illegitimate child means 
the natural father. 

In a proposed adoption, the written consent of the 
surrogate mother is required and the child and         
proposed adoptive parents must be ordinarily resident 
in West Malaysia.10  Payment or reward in           
consideration of the adoption of the child is forbidden 
under section 6(c) of the Adoption Act 1952.

Hence, the fees to be paid to the mother of a 
child to be given up for adoption are limited to 
pregnancy and birth-related medical expenses.  Any 
sums paid for the child that are not sanctioned by the 
court may jeopardise the prospects of any proposed 
adoption.

Based on the above, for a commissioning couple 
to acquire legal rights over the child born out of 
surrogacy, an adoption order is required.  However, an 
adoption order would not automatically confer 
Malaysian citizenship upon the resulting child.

Citizenship

A child born in Malaysia to a surrogate who is 
stateless, would likewise inherit her statelessness.  
This legal dimension of the child’s citizenship requires 
consideration. In the case of Malaysian commissioning 
parents, an application for citizenship may be made 
for the child under Article 15A of the Federal 
Constitution.  However, this is at the discretion of the 

Malaysian Home Minister, to be exercised based on 
certain guiding factors.11

Non-Malaysian commissioning parents would 
need to ascertain the legal position for citizenship in 
their respective home countries to avoid the 
citizenship quandary as illustrated by the Indian 
experience of the Baby Manji case.12

The Child’s Birth Certi�cate

There have been instances of commissioning parents 
acting in concert with the surrogate to falsify the 
registration and birth of the child to reflect the 
commissioning parents’ name (instead of the 
surrogate mother’s).  In Malaysia, this is a criminal act 
under section 466 of the Penal Code that carries a 
maximum seven-year prison sentence or fine.

Legality of Surrogacy Agreements

Any surrogacy agreement made between the 
commissioning parents and the surrogate mother may 
be rendered void for being against public policy under 
section 24(e) of the Contracts Act 1950, which 
provides that, ‘the court regards it as immoral, or 
opposed to public policy … Every agreement of which 
the object or consideration is unlawful is void’.

The issue has yet to be tested in the local courts.  
As it stands, the law leans in favour of the surrogate 
who would be under no contractual obligation to hand 
over the baby to the commissioning parents.  Thus, 
any claim for damages by the commissioning parents 
for breach of a surrogacy contract for expenses 
incurred would have poor prospects of success.  There 
is every likelihood that the Malaysian courts may 
adopt the reasoning used in Baby M13 to strike down 
the surrogacy contract where the surrogate mother 
had formed a psychological tie to the baby and chose 
not to honour the agreement.  The court in Baby M 
found the said agreement to be against public policy 
saying:

This is the sale of a child, or at the very least, the 
sale of a mother’s right to her child … Almost 
every evil that prompted the prohibition on the 
payment of money in connection with adoptions 
exists here. 

Possible Maintenance Claims by a Surrogate 
Mother

In the event a surrogacy contract is held 
unenforceable by the commissioning parents, there 
remains the possibility of a surrogate mother seeking 
maintenance of the child against the commissioning 
father, relying on section 3(2) of the Married Women 
and Children (Maintenance) Act 1950, which provides:

If any person neglects or refuses to maintain an 
illegitimate child of his which is unable to 
maintain itself, a court upon due proof thereof, 
may order such person to make such monthly 
allowance, as the court deems reasonable.

This provision was considered in Koh Lai Kiow v Low 
Nam Hui [2005] 3 CLJ 139, where the court held that a 
mother would need to prove by extrinsic evidence (eg 
DNA testing) that the father is the biological father of 
the child.  Once established, the father could be 
ordered to pay a reasonable sum of maintenance 
depending on the facts of each case.

If the Surrogate Mother is a Non-Malaysian and 
Delivers the Baby in Malaysia

This course of action should be approached with 
extreme caution.  Due to the lack of a regulatory body 
to oversee surrogacy arrangements, this may open the 
floodgates to commercial exploitation of marginalised 
foreign women.  In Malaysia, the provisions of the 
Anti-Trafficking in Persons Act 2007 need to be 
considered in the context of foreign surrogates being 
flown into the country by commissioning parents.

Section 12 of the Anti-Trafficking in Persons Act 
2007 states:

Any person, who traffics in persons not being a 
child, for the purpose of exploitation, shall on 
conviction, be punished with imprisonment for a 
term not exceeding fifteen years, and shall also 
be liable to fine.

Section 2 defines ‘exploitation’ as ‘all forms of sexual 
exploitation, forced labour or services, slavery or 
practices similar to slavery, servitude, any illegal 
activity or the removal of human organs.’  ‘Trafficking 
in persons’ is defined as ‘all actions involved in 
acquiring or maintaining the labour or services of a 
person through coercion, and includes the act of 
recruiting, conveying, transferring, harbouring, 

providing or receiving a person for the purposes of this 
Act’.

The other relevant provisions are sections 13 to 
19 of the Anti-Trafficking in Persons Act 2007.  There 
are additional legal pitfalls for commissioning parents 
to avoid contravening, inter alia, that:
 The foreign surrogate is not a trafficked person;
 They have not been coerced to provide surrogacy 

services.  Studies have indicated that economics is 
the primary motivation and surrogates come from 
lower class women of colour14; or

 They have not been coerced to travel to Malaysia.

The surrogate must not travel using fraudulent 
travel/identity documents.15  Breaches of the 
Anti-Trafficking in Persons Act 2007 attract severe 
penalties, which include heavy prison terms and 
substantial fines.  Section 16 of the said Act also 
provides that the consent of the trafficked person is 
not a defence under a prosecution under the act.  As 
addressed in the earlier paragraphs, any child born in 
Malaysia of a foreign surrogate mother would inherit 
her nationality (if she is unmarried).

Conclusion

Approximately 15 per cent of the Malaysian 
population16 are unable to have children.  A Sin Chew 
Daily news item dated 12 July 2009 referred to a 
United Nations report, stating that the country’s 
fertility rate had dropped from 3.6 babies per couple 
in 1990 to 2.6 babies.  The article quoted the Health 
Minister Liow Tiong Lai who said: “Many of the 
couples will remain childless unless they are helped 
using the ‘assisted reproductive technology’ 
technique’ … Liow said between 10 and 15 per cent of 
childless couples in the country, aged between 30 and 
40, had fertility problems (AFP).”17

Due to the benefits that it offers to infertile 
couples, ART technology and surrogacy are permanent    
features of the Malaysian medical landscape.  
Regrettably, the Malaysian legal position for surrogacy 
arrangements remains rudimentary.  Comprehensive 
legislation is needed to keep abreast of the progress of 
modern reproductive technology to address the 
myriad complex issues.  These issues include, inter 
alia, the legal status of the commissioning couple, the 
surrogate, the resulting child, the gamete donors, sex 
selection, storage/disposal of spare embryos, 

2  ‘Assisted Reproduction’ The Malaysian Medical Council MMC Guideline 003/2006. 
3  Prepared by Standards for ART Laboratories Working Committee, Medical Development Division, Ministry of Health dated October 

2012. 
4  Fadilah Abd Rahman ‘Regulating Embryo Research: United Kingdom as a model and the position of Islam in Malaysia’ (2012) 1 LNS(A) 

lxi.
5    The Law Reform (Marriage and Divorce) Act of 1976.
6    See 

www.e-fatwa.gov.my/fatwa-kebangsaan/hukummenggunakan-kaedah-khidmat-ibu-tumpang-surrogatemotherhood-untuk-mendapatka
n: ‘The 80th Muzakarah (Conference) of the Fatwa Committee National Council of Islamic Religious Affairs Malaysia held on 1st–3rd 
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12  Baby Manji Yamada v Union of India (UOI) and Another (2008) 13 SCC 518.

13  In the Matter of Baby M 217 N J Super Ch 313.
14  Jay R Combs, ‘Stopping the Baby-Trade: Affirming the Value of Human Life Through the Invalidation of Surrogacy Contracts’ (1999) 29 N 
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remedies for breakdown in the surrogacy 
arrangement, refusal of commissioning parents to 
take the child if born with disabilities, the possibility of 
death of one or both of the commissioning parents 
and/or unsuccessful outcomes.

The human aspect should not be forgotten as the 
pregnancy results in an intimate psychological 
bonding between the surrogate and the child.  In many 
other countries (eg Australia), where altruistic 
surrogacy is permitted, criminal background checks, 
psychological assessment and counseling are a 
mandatory and integral part of the process for the 
commissioning parents and the surrogate (and her 
partner).

Malaysia has yet to take any firm position 
vis-à-vis commercial and/or altruistic surrogacy.  This 
is in stark contrast with neighbouring Thailand, which 
has, since 30 July 2015,18 banned commercial 
surrogacy for foreigners and same-sex couples under 
the Protection of Children Born from Assisted 
Reproductive Technologies Act.  This development 
arose from the controversial Baby Gammy case,19 

where an Australian commissioning couple had 
abandoned one twin born with a hole in the heart and 
Down’s Syndrome while taking the normal baby girl.  
The commissioning father, David Farnell, was also 
reportedly a child sex abuser.

Clearly, inaction can no longer be an option.  The 
Malaysian Government is urged to resume legislative 
efforts for comprehensive regulation and consistent 
monitoring of reproductive medicine practices in the 
areas of IVF/surrogacy procedures and 
biomedical/embryo research in order to provide 
certainty as to the rights and obligations of parties to a 
surrogacy.  Non-legislation creates a dangerous legal 
lacuna in which the rights of the commissioning 
parents, surrogate and the resulting child remain 
unprotected, leading to potentially devastating 
outcomes for the parties concerned.

This article has been published twice prior.  First 
time in the IPBA Newsletter [Vol. 8(1) 2015] and then 
in Shook Lin & Bok’s internal newsletter — the Legal 
Nexus [Vol. 11(1) 2016] which is also made available 
on its website.

18  Available at: www.bangkokpost.com/news/general/638264/law-banning-commercial-surrogacy-takeseffect.
19  Available at: www.theguardian.com/world/2014/aug/07/gammy-child-protection-officers-contact-australian-couple.


