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 The Trade Negotiation Capacity 
Gap in Free Trade 

Agreement Negotiations:
 The Role of Government, 

Corporate and Private Counsel in 
Assisting LDCs and DCs

Developing Countries (‘DCs’) and particularly, Least Developed Countries 
(‘LDCs’), historically have not been capable of fully informed participation in 
multilateral, regional or bi-lateral free trade agreement (‘FTA’) negotiations.1 

The reason is due to what the United Nations (‘UN’), among other international 
organisations, and many NGOs have called a ‘trade negotiation capacity 
gap.’ 2 This gap has traditionally been caused by a number of factors, including 
among others: (1) the complexity of FTAs, which have an increasingly broad 
scope and ever-deeper technical nature; 

3 (2) disputes among negotiating 
partners, largely driven by their parochial national concerns and domestic 
political dynamics that cause them to put short-term gains above long-term 
economic and strategic interests; 

4 and (3) perhaps most importantly, the 
lack of substantively meaningful training opportunities available to trade 
negotiators from the LDCs and DCs. If not remedied, these challenges will 
be exacerbated as a result of the proliferation of regional and bilateral FTAs 
due to the failure to conclude the most recent multilateral FTA, the Doha 
Round FTA. The Doha Round, after 15 years of negotiations, was finally 
declared dead in December 2015. Our purpose in this article is to articulate 
a practical solution and to help define the role of counsel in this effort. 
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Historical Perspective
Perhaps the de facto origin of multilateral FTAs can be 
traced to the late Nineteenth Century when trade was 
the engine of economic growth. During this period, 
countries dropped their restrictions on trade, while the 
Gold Standard was used worldwide to measure the value 
of goods and currencies, providing a universal currency.5 
After the 1929 Wall Street crash, the world reverted 
to protectionism, which in part led to a worldwide 
depression.6 Trade fell even faster, causing more 
unemployment and prolonging the downturn.7 After two 
world wars, most of Europe and Japan were struggling 
economically and nations became dependent on the 
revival of world trade for vital income. The United States, 
which had used World War II as a means of economic 
revival,8 was economically dominant and was under 
pressure to open up its markets to other countries.

Following the end of World War II, finance ministers 
from the Allied nations gathered at the Bretton Woods 
Conference to discuss the failings of World War I’s 
Versailles Treaty and to create a new international 
monetary  sy s tem that  wou ld  suppor t  pos twar 
reconstruction, economic stability, and peace.9 The 
Bretton Woods Conference produced two of the 
most important international economic institutions of 
the postwar period: the International Monetary Fund 
(‘IMF’) and the International Bank for Reconstruction 
and Development (now called the World Bank, its 
successor organisation).10 Recognising that the restrictive 
tariff policies of the early 1930s had contributed to 
the environment that led to World War II, in the late 
1940s representatives of the Allied nations convened 
with representatives of other major nations to design a 
postwar international trading system that would parallel 
the international monetary system.11 The objectives 
of these meetings were to draft a charter to create 
the International Trade Organization (‘ITO’), and to 
negotiate the rules governing international trade and 
reductions in tariffs under the ITO. Although a charter 
was drafted, the ITO never came into being due to lack 
of support by the US Congress.12

While the US Congress failed to support the ITO, it gave 
the US president the authority to negotiate a treaty 
governing international trade by extending the 1934 
Reciprocal Trade Agreements Act (‘RTAA’).13 This led to 
the establishment of the General Agreement on Tariffs 
and Trade (‘GATT’) in 1947.14 The GATT was perhaps the 
first truly multilateral FTA, a treaty whereby 23 member 

countries agreed to a set of rules to govern trade with 
one another and maintained reduced import tariffs 
among its contracting parties.15 The GATT treaty did not 
provide for a formal institution and lacked enforcement 
authority. However, a Secretariat with limited institutional 
apparatus was eventually created to administer various 
problems and complaints that might arise among 
members.16

Over the following 40 years, GATT grew in membership 
and in its success at reducing trade barriers.17 GATT 
members regularly met in what came to be known 
as negotiating rounds. Although these rounds initially 
focused on negotiating further the reductions in the 
maximum tariffs that countries could impose on imports 
from GATT members, later negotiation rounds began 
focusing on non-tariff issues such as antidumping, 
intellectual property, government subsidies, etc.18

With the increase in participation and the fact that the 
negotiating topics are getting more complex, negotiating 
multilateral trade agreements and policies has become 
more complicated. Increasingly, this has placed most 
DCs and LDCs at a disadvantage because most lack the 
trade negotiating capacity to fully participate in such 
negotiations on an informed basis.19 The first of these later 
rounds focusing on non-tariff issues, the Kennedy Round, 
was plagued with delays and slow progress. Disputes 
arose over agricultural policy and tariff disparities.20 
Furthermore, it was the first round to introduce linear-style 
negotiations, in contrast to the nonlinear, item-by-item 
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negotiations of previous GATT rounds.21 This led to tensions 
during the negotiations of major issues, as Developed 
Countries preferred the linear, across-the-board tariff 
cuts rather than the nonlinear, item-by-item negotiation 
favoured by LDCs and DCs.22

By the late 1980s, several problems emerged that 
previous rounds of GATT did not address. Specifically, the 
dispute resolution mechanism of GATT was not functioning 
as effectively as had been hoped and countries with 
longstanding disagreements were unable to reach any 
sort of resolution on a number of issues, ranging from 
government subsidies for exports to regulations regarding 
foreign direct investment.23 Similarly, a number of 
commodities, such as agricultural products and textiles, 
were exempted from GATT.24 Further, GATT had no rules 
regarding trade in services; intellectual property; unfair 
trade practices such as antidumping duties, voluntary 
export restraints and countervailing duties; and rules 
regarding trade-related investment measures such as 
domestic purchase requirements for plants built from 
foreign direct investments.25

To address these problems, a new round of trade 
negotiations, the Uruguay Round, was launched and it 
sought to introduce major reforms into how the world 
trading system would function.26 It also promised to 
generate significant welfare benefits for all countries 
through the strengthening of the Multilateral Trade 
System (‘MTS’)27 and expanded GATT’s authority to new 
areas such as agreements regarding trade in textiles, 

agriculture, services, and intellectual property; and rules 
regarding administered protection.28 Despite its successes, 
the Uruguay Round failed to address some of the major 
issues of concern to DCs and LDCs. These issues include: 
issues related to the elimination of tariff and non-tariff 
barriers for products of interest to LDCs; the phasing-out 
of subsidies and trade-distorting domestic farm supports 
in the developed countries; and the implications of the 
Agreement on Trade-related Intellectual Property Rights 
(‘TRIPS’) on public health.29 In a speech at the World Bank 
after the conclusion of the Uruguay Round, renowned 
Indian Economist Jagdish Baghwati criticised the Uruguay 
Round as having been dominated by the Developed 
Countries with only the scheduled phase out of the Multi-
Fibre Agreement on apparel and textile quotas being for 
the benefit of the LDCs.30 Even here, the most significant 
changes are being back-loaded toward the end of a 10-
year schedule.31

The most recent of the multilateral negotiation rounds, 
the Doha Development Agenda, sought to address 
these concerns in addition to continuing the tradition of 
lowering trade barriers.32 However, the Doha Round failed 
again to effectively address these concerns, despite 
DCs and LDCs actively participating by identifying and 
pursuing their interests.33 In the 2008 ministerial meetings, 
progress in negotiations stalled after the breakdown of 
negotiations over disagreements concerning agriculture, 
industrial tariffs and non-tariff barriers, services, and trade 
remedies.34 The most significant of these differences 
involved agricultural subsidies provided by the major 
developed nations to their domestic market.35 These 
subsidies were seen to operate effectively as trade 
barriers.36

Since the breakdown of negotiations in 2008, there 
were repeated attempts to revive the Doha Rounds 
talks without success.37 Intense negotiations, mostly 
between the United States, China, and India were 
held to address the inabilities to conclude this round 
of trade negotiations. These ministerial meetings were 
not successful because neither developed economies 
like the United States and the European Union nor 
developing countries like China and India were willing or 
able to make fundamental concessions.38 After 14 years 
of talks, and at the most recent WTO ministerial meeting 
held in Nairobi, Kenya in December 2015, trade ministers 
from more than 160 countries failed to agree to keep the 
negotiations going,39 effectively ending the Doha Round 
of negotiations.40 

By the late 1980s, 
several problems 

emerged that 
previous rounds of 

GATT did not address.
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Chart 2: 100+ Parties: 6000+
Issue Positions

The GATT 1994, and a list of about 60 agreements, 
annexes, decisions, and understandings.

Simple structure with six main parts.

• An umbrella agreement (the Agreement 

Establishing the WTO);

• Goods and investment (the Multilateral 

Agreements on Trade in Goods including the 

GATT 1994 and the Trade Related Investment 

Measures (TRIMS));

• Services (General Agreement on Trade in 

Services (GATS)); 

• Intellectual property (Agreement on Trade-

Related Aspects of  Intellectual Property 

 Rights (TRIPS));

• Dispute settlement

 (DSU));

• Reviews of 

 governments’ trade 

 policies (TPRM)

Chart 1: 10+ Parties: 300+ Issue Positions

30 chapters  – 26 Annexes & Schedules

• Trade in Goods

• Textiles

• Services

• Investment

• Labor

• Environment

• E-Commerce and Telecommunications

• Competition Policy and State-Owned 

Enterprises

• Small- and Medium-Sized Enterprises

• Technical Barriers to Trade and Sanitary and 

Phytosanitary Measures

• Transparency and Anticorruption

• Customs, Trade Facilitation, and Rules of Origin

• Government Procurement

• Development and Trade Capacity Building

• Dispute Settlement

• US-Japan Bilateral Negotiations on Motor 

Vehicle Trade and Non-Tariff Measures

Trade Negotiation Capacity Gap
Predictably, the failures to conclude a multilateral FTA 
since the Uruguay Round has led to a proliferation of 
regional and bilateral FTA negotiations and agreements. 
While bilateral and regional FTAs focusing on specific 
issues are easier to negotiate, they cannot cover the 
broader issues that a multilateral FTA addresses (see 
Chart 1 below). Further, the sheer number of bilateral 
and regional FTAs negotiations is a burden in itself and 
the knowledge of technical and legal issues, which such 
FTAs negotiations now require, presents a formidable 
challenge to trade negotiators41 (see Chart 2 right). 
The procedures involved in the negotiation process, for 
example, have become quite complex and negotiators 
are now expected to consult with many stakeholders, 
both before and during the negotiations.42 This is an 
added burden given that the subject matter covered 
varies from one FTA to another and many recent FTAs 
have included provisions on a wide range of issues.43

The results of a lack of capacity building have harmed 
DCs and LDCs. With respect to DCs and LDCs in Africa, 
for example, a 2010 report by the UN Conference 
on Trade and Development (‘UNCTAD’) stated, ‘The 
capacity building needs of governments and other 
stakeholders involved in the formation of trade policies 
and negotiating positions for the African LDCs are far 
from fully being met.’44 Similarly, in a paper published 
by the African Capacity Building Foundation, Professor 
Plummer argued:

Opening markets and building capacity to profit from 
them are essential to the economic future of Africa. 
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Chart 3: Post-Uruguay Round Regional and Bilateral  
FTAs: 39 and over 12,000 Issue Positions

• NAFTA

• MERCUSOR

• ASEAN

• FTAAP

• ASEAN+6

• EU-MEFTA

• PACER and PACER Plus

But doing this is much easier said than done: As 
markets are liberalised and trade-distorting subsidies 
are reformed, well-trained policy negotiators 
supported by efficient technical staff and thoughtful 
policy stances that articulate the needs of the 
country and think through strategies to advance 
national objectives are necessary to maximize the 
benefits of economic reform 45 (see Chart 3 below).

Not only does the lack of capacity building harm DCs 
and LDCs in Africa, but also this inability to fully participate 
in multilateral FTAs has negatively affected DCs and 
LDCs in other regions of the world. In a working paper 
developed by the Centre for Policy Dialogue (‘CPD’) 
on Trade Related Research and Policy Development 
(‘TRRPD’), Debapriya Bhattacharya, the Centre’s director, 
identified the information and knowledge needed by 
Asian LDCs to effectively participate in multilateral FTAs.46 
Debapriya Bhattacharya argued:

The growing number of bilateral and regional 
trade initiatives, combined with the increasing 
number of issues being addressed in multilateral 
trade negotiations ... requires that LDCs in Asia and 
the Pacific build additional negotiating capacity 
... in order to more effectively underscore their 
concerns and interests in a body dominated by both 
economically and politically powerful trading nations. 
Their recent experience has shown in part that they 

have a long ways to go, particularly in the area of 
trade negotiations.47

The dilemma facing DCs and LDCs is obvious. Namely, 
countries that cannot afford to develop a cadre of trade 
negotiators, such as those within the Office of the US 
Trade Representative or the European Commission, must 
rely on outside companies to help them retain counsel 
for assistance and advice. But DCs and particularly the 
LDCs are unlikely to have such resources available to 
them. So it came as no surprise that a 2004 Doha Round 
Background Paper explained what is needed as follows: 

Resources ... need to be provided in developing 
countries to support the development of such 
a national pool of experts through institutional 
linkages and training programmes between relevant 
government agencies, the domestic academe and 
the domestic private sector and civil society ... . The 
financial resources required for such preparations 
can be sourced internally or externally.48

While some assistance is available for WTO members in 
Geneva and for Organization of American States (‘OAS’) 
members in Washington, DC, it is an expensive proposition 
to send government officials to partake in such training. 
Similarly, the international development agencies such 
as the UNIDO and the World Bank do provide some funds 
to hire consultants. For example, the State Planning & 
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Development Committee of China retained 53 lawyers 
and consultants (including Bruce Aitken, co-author of 
this article) to assist them in the late 1990s with WTO 
accession. However, these contracts and scope of work 
are limited.49 In the last decade, some efforts have been 
made to address the trade negotiation capacity gap by 
national governments, international organisations and at 
the university level. The Australian government and Asian 
Development Bank hosted trade negotiation workshops 
in 2004 and 2008 respectively. Similarly in 2004, at the 
request of Dean Claudio Grossman, American University’s 
Washington College of Law launched the first ever law 
school training programme for trade negotiators in their 
Masters of Law Programme. It included six courses written 
by Mr Aitken. Today, this kind of initiative also has been 
taken up in other venues, such as the University of Kansas 
School of Law.50 While such initiatives have been helpful, 
they are clearly not enough in solving the serious problem 
of trade negotiation capacity gap. Furthermore, the 
expense of participation in these training is significant. 

The Challenge of the Shifting Politics of Trade 
and FTA Negotiation
In the 2016 US Presidential election, both candidates 
disavowed the Trans Pacific Partnership Regional FTA. 

President-elect Trump’s full intentions in this regard 
remain to be seen. Meanwhile, the shift towards 
China of such long-time US allies as Malaysia and the 
Philippines, illustrate the complexity of the FTA situation. As 
competing bilateral and regional FTAs further proliferate, 
the challenges facing LDCs and DCs will only become 
greater. This, in turn, increases the importance of such 
entities as the TNTC. 

The Trade Negotiation Capacity Building 
Center
There remains a serious trade negotiation capacity 
gap between the LDCs and DCs on one hand, and 
the developed countries on the other hand, due to the 
lack of substantively meaningful training opportunities 
available to the trade negotiators from the LDCs 
and DCs. If not remedied, these challenges will be 
exacerbated as a result of the proliferation of regional 
and bilateral FTAs due to the failure to conclude the 
most recent multilateral FTA, the Doha Round FTA. 
Accordingly, at the April 2016 IPBA Annual Meeting and 
Conference, The Trade Negotiations Training Center 
(‘TNTC’) was launched. It was organised by Mr Aitken 
with the help of Ambassador Kim, Mr Fonkem (also a co-
author) and others. The TNTC currently is actively sourcing 

International 
development agencies 
such as the UNIDO and 

the World Bank do 
provide some funds to 

hire consultants.
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funds for multiple annual in-depth training sessions and 
the establishment of a Think Tank to track and make 
simplified explanations available to DCs and LDCs on 
current and further FTAs. Among other such sources, we 
are seeking assistance from international development 
agencies for the TNTC. This can and should be done in 
concert with local law or business schools and interested 
partners,51 as suggested by the UNCTAD. We also 
anticipate involving leading international law firms to 
provide sector expertise in subject matter areas to be 
covered in TNTC training, such as foreign investment, 
intellectual property, taxation, etc. 

The proposed (TNTC) would focus on training legal 
professionals; trade policy officials; members of the 
international business, IGO, and NGO communities; 
academics; and others within the DCs and LDCs. In the 
first instance, it would focus on training government 
officials. It would offer an intensive professional and 
practical development programme on WTO law and 
policy, with particular focus on utilising customised 
training workshops that effectively model the processes 
of trade negotiations within the ministerial rounds of trade 
negotiations. The goal here would be to immerse the 
participants in an ideal-type setting of trade negotiations. 
In addition to these customised training workshops, the 
proposed TNTC would also monitor and report on the 
various ongoing developments of all the FTAs being 
negotiated. As such, it would serve as a go-to resource 
knowledge centre, and it could evolve into a centre that 
also focuses on, and explains, WTO developments with 
an impact on LDCs and DCs.
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